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I. Indictment 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


(Grand Jury Impaneled on December 1, 1955 
and Sworn in on December 6, 1955) 


UNITED STATES OF AMERICA Criminal No, 
Vv. Grand Jury Original 
(2 U.S.C. 192) 
JOHN T, GOJACK 


The Grand Jury charges; 


INTRODUCTION 


On February 28, 1955, and on March 1, 1955, in the District 
of Columbia, a subcommittee of the Committee on Un-American 
Activities of the House of Representatives was conducting hearings, 
pursuant to the Legislative Reorganization Act of 1946, Section 
121(q), (60 Stat. 828), and to H. Res. 5, 84th Congress. 

Defendant, John T, Gojack, appeared as a witness before those 
subcommittees, at the place and on the dates above 8tated, and was 
asked questions which were pertinent to the question then under 
inquiry. Then and there the defendant unlawfully refused to 
answer those pertinent questions. 

The allegations of this introduction are adopted and inoor- 
porated into the counts of this indictment which follow, each of 
which counts will in addition designate the particular date and 


Gdesoribe the question which was asked of the defendant and which 


he refused to answer. 
cee) NE 
On February 28, 1955. Question: 
Were you ever a member of the Communist Party? 
OUNT TWO 
On February 28, 1955. Question: 
Were you then a member of the Communist Party in 1948, at any 
time during the year 1948? 
0 THREE 
On February 28, 1955. Question: 


Are you now a member of the Communist Party? 


COUNT FOUR 

On March 1, 1955. Question: 

You have left us under the impression at this point that by 
reading the newspapers you knew that Johnson was chairman of the 
Communist Party of Indiana and I am asking you if that is the 
only way you knew Johnson. 

COUNT FIVE 

On March 1, 1955. Question: 

Are you acquainted with Henry Aron, A-r-o-n? 
CounT _szx 

On March 1, 1955. Question: 

Mr, Gojack, did Mr. Elmer Johnson or Mr. Aron ever appear 
and address a group of people when you were present? 

COUNT SEVEN 

On March 1, 1955. Question; 

May I ask the witness, do you know whether or not Russell 
Nixon 18 a member of the Communist Party? 

COUNT EIGHT 

On March 1, 1955. Question: 

Did you take active part in the peace pilgrimage to Washington 
which was organized by one of the "front" organizations known as the 
American Peace Crusade? 

COUNT NINE 

On March 1, 1955. Question: 


What method was used to get you a8 an original sponsor? 


Zihat is, original sponsor of the American peace Crusade,7 


United States Attorney in and 
for the District of Columbia 


A TRUE BILL 


Foreman 


II. Oral opinion of the court 


(R.449-450) The validity of Section 192 and the statute and 


resolution creating the Committee on Un-American Activities cannot 
be successfully challenged in the light of the authorities, and I 
hold that they are valid. In this case, the full committee and 
the subcommittee involved were legally constituted, and the full 
Subcommittee was present at the time the questions involved herein 
were asked, 

I find that each of the questions involved was pertinent to 
the question under inquiry, which was authorized by the statute and 
resolution, and that they were pertinent to a valia legislative 
purpose, and that the committee was engaged in a valid legislative 
purpose, The fact that the inquiry resulted in exposure does not 
defeat the validity of the inquiry. 

As to the second and fifth counts, defendant gave reasons for 
not answering the questions there involved, including claimed 
protection under the First Amendment. However, the committee did 
not disallow the objection and did not demand an answer, notwith- 
Standing his objection. 

Under these circumstances, and pursuant to the requirements 
of the Quinn case, I find him not guilty on Counts 2 and 5, 

As to Counts 3, 4, 6, 7, 8 and 9, the remaining counts, 
defendant objected on several Grounds, including reliance on the 
First Amendment. There was no express claim that he declined to 
answer under the Fifth Amendment, and none could reasonably be 
inferred, I find the grounds that he gave to be insufficient in 
law to justify his refusal to answer. He was thereupon directed by 
the committee to answer, which he refused to do. The case does not, 
therefore, come within the Quinn rule. I find that he intentionally 
and unlawfully refused to answer the questions propounded in these 
counts, 

Holding on the law as I have indicated, in finding each and 
every element of the offense charged to have been established beyond 


& reasonable doubt, I find him guilty on Counts 3, 4, 6, 7, 8 and 9, 
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Excerpts from transcript 


(R.140) ROBERT ELLIOTT THOMPSON 
was called as a witness by counsel for the defendant and, having 


been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR, DONNER: 
What 1s your full name, please? 
Robert Elliott Thompson, 
What is your address? 
7305 Keene Mill Road, Springfield, Virginia. 


What is your occupation, Mr. Thompson? 


I am a reporter for International News Service, 


*e*eeenee ee e 


(R.146-147) BY MR, DONNER: 
Q Now can you tell us what did Chairman Walter say, if 
anything, at this hearing? 


ee eee eueennen 


(R147-148) Q W411 you now tell us, please, 

A Well, as well as I can recollect beyond the story, 
even, Mr. Goldstein was there, and when Mr. Goldstein saw that the 
press was present, and I don't recall whether there were two or 
three reporters, he objected, and he also objected to the steno- 
typist, and Mr, Walter said he would not hear anything Mr. Goldstein 
had to say unless it was on the record, because he had received 
this telegram from Mr. Gojack, in which he said Mr, Gojack had 
accused him of trying to bustthe union. I don't remember, of 
course, exactly what the words were, There were some rather hot 
words between Mr. Goldstein and Mr, Walter and Mr, Moulder, another 
member of the committee, and as I recall, Mr. Goldstein repeated 
Mr, Gojack's, or what Mr, Gojack supposedly said in the telegram -- 
I ‘don't believe I ever saw the telegram -- that Mr. Walter was out 


to bust the union, Mr, Walter said, as I recall, that he certainly 


was out to bust this union. He said that he and other members 
of the committee had very good records on labor legislation 
supporting unions, but that they were out to get this union, 
because he said it was Communist-dominated and, as I recall, it 
was in a defense plant or a plant that had defense work. 

Q Now, do you recall whether Mr. Moulder said anything 
at this meeting? 

A Yes, sir. Mr, Moulder's statements were somewhat 


along the same line. 


ee eeeeee_ue eh # 


(R.154-155) "Chairman Walter. I do not care if you accuse me 


or not. I do not care what you have to say about me. But this 
telegram said very definitely that this was a case of union- 
busting. Now, there is no one on this committee interested in 
busting unions. All of us have very established records, but all 
of us are interested in seeing your union go out of business, 


because we do not believe it is good for the United States." 
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(R.164) REDIRECT EXAMINATION 
BY MR. DONNER: 

Q Mr. Thompson, were you aware when the transcription 

of the hearing started and when it ended? 
"A No, I was not. 

Q Did you converse with the people in the meeting? Did 
you talk to them privately? 

A To -- ? 

Q Did you talk to Congressman Moulder at any time? 

A Well, I don't recall. We talked to Mr. Walter before 
the meeting, and I suppose we talked to him briefly after the 
meeting. 

Q Now, when you wrote the stories which are contained in 
the Defendant's Exhibits 1 and 2, did you refer to statements made 


both by Congressman Moulder and Congressman Walter? 


Yes, sir, 


**e#e ee ene ee te te 


FRANK S, TAVENNER 


DIRECT EXAMINATION 
(Continued) 


BY MR, HITZ: 


H#*e ee HH EHH HH 


(R.167) Let me ask you, first of all: Prior to the issuance of 
& subpoena, of the first subpoena for Mr. Gojack, had any word 
been given out by the committee that an investigation was pro- 
jected in Fort Wayne of the UE union? 
A Yes, there had been a public announcement that hearings 
would be held at Fort Wayne, Indiana. 
Q Can you tell us approximately when that public 
announcement was made? 
A By having refreshed my recollection as to a telegram 
which was received by the committee, I can. 
Q And 18 your recollection refreshed from that? 
Yes. 
Approximately when was the public announcement? 
February 9th. 
February 9th? 
1955. 
Q Yes, sir, That was prior to Mr. Gojack having been 
subpoenaed? 


A Yes, sir. 


Hee HHH HHH HH 


(R.178-179) MR. HITZ: The stipulation that the Government enters 
into at the request of the defendant is that there was filed with 
the National Labor Relations Board affidavits for the years 1949, 
'50, '51, '52, '53, and '54, by Mr. Gojack, in which he made the 
oath, with respect to non-Communist activities, to characterize it. 


THE COURT: All right. 


BY MR. HITZ: 


Q Now, Mr. Tavenner, would you continue to read from 


the report without omission, which would mean you pick up with 


Mr. Scherer's -- 

MR, DONNER: Excuse me, Mr. Hitz. Would you add to that, 
that that 1s in the form as required by Section 9 (h) of the 
Taft-Hartley Act? 

THE COURT: You mean the affidavit? 

MR, DONNER: Yes, sir. 

MR, HITZ: Might I ask the witness a question on that 
subject? I am not familiar with that enough to make that stipu- 
lation, 

THE COURT: All right. 

BY MR. HITZ: 

Q Is that the statute that is being complied with when 
such an affidavit 18 filed that we are stipulating about? 

A Yes, sir, that is. 

MR, HITZ: We stipulate, Your Honor, 

THE COURT: Very well. 


*eneeneeeueeeet*n 


(R.252-253) THE WITNESS: I was asked the question this after- 
noon as to whether a committee release or information had been 
Given by the committee prior to February 10th, that Mr. Gojack 
would be heard in the hearing which had been set for Fort Wayne. 

I had a search made of the local newspapers prior to my 
appearance on the witness stand, and we had not found any instance, 
an instance in which that information had been made public. There-., 
fore, I testified that it had not been done as far as I knew. 

In checking again with my office during the afternoon 
recess, I find that a clipping has been found from a newspaper 
apparently printed in Fort Wayne, indicating that on the 9th day 
of February, the chairman of our committee announced that the com- 
mittee at a committee session had decided to conduct hearings at 


Fort Wayne and at Spokane, Washington. In the course of the 


article, it was stated that a committee source indicated that 
Mr. Mates and Mr. Gojack would be heard at the Fort Wayne 


hearings. 


eevee nnenauva 


CROSS-EXAMINATION 


ee eeu nuneenne 
(R.273-275) (Defendant's Exhibit No. 3 was 
received in evidence.) 

MR. DONNER: Your Honor, may the record be clear that the 
Government does not dispute the accuracy of the quotations 
attributed to Chairman Walter in both of those clippings. 

THE COURT: Oh, I didn't understand the Government to say 
that at all, because the Government disputed it yesterday. When 
this witness, the newspaper man took the stand, the Government 
read back from the stenographic transcript which was produced 
after the witness took the stand, and I am sure that there is a 
reasonable inference there that what the newspaper man said, whose 
name I have forgotten, was his translation, was his summary of 
what he heard take place. 

You didn't agree, did you, Mr. Hitz, that those quotations, 
alleged quotations in the newspaper article, were accurate 
quotations? 

MR, HITZ: I would like to see them again, Your Honor, 

MR. DONNER: Here is the one from the Michigan paper, 


(Handing to Mr. Hitz) 
THE COURT: Because the quotations Speak of busting, and 


the stenographic transcript doesn't say busting a union, as I 
recall it, 

MR. HITZ: Your Honor, we do not contest the accuracy of 
the clipping in the Herald-Press of St. Joseph, Michigan, of 
February 21, 1955, which is one of the two clippings attached to 
the statement that was filed by the attorney before the committee. 

THE COURT: You mean that you agree that the member of the 


committee made the statement as set forth therein? 


MR, HITZ: I do not contest its accuracy. The effect of 
it is what you say. 

THE COURT: You mean that that 4s an accurate quotation, 
when it 48 different from what is in the stenographic transcript? 

MR. HITZ: It isn't different. It is an entirely different 
clipping, Your Honor. There are two clippings attached to the 
motion. My statement that I do not contest the accuracy of one 
of them relates only to that one, and it is not a statement that 
it 18 an accurate quotation. I do not contest the accuracy, 
There is a difference of emphasis there. 

(Papers handed up to Court) 

THE COURT: Well, you were not very clear to me when you 
made your stipulation. 


Now, in one of them, this statement appears as a quotation 


from Mr. Walter: ‘ 
"Nobody on this committee is interested in busting 


unions. . . we all have records , . . but all of us are 
interested in your union going out of business because 
1t is not good for the United States," 
Now, is that in accordance with the stenographic tran- 
script? 
HITZ: It is not, sir. 
COURT: Then you don't agree to that. 
HITZ: I do not. My stipulation only relates to the 
other one. It never did relate to both of them. 
THE COURT: Oh, I understood you agreed to both of them. 
You only agree to the Herald-Press of St, Joseph, Michigan? 
MR. HITZ: Yes, Your Honor, that is the stipulation. 
THE COURT: All right. 


“eee een HHH 


(R.281-282) BY MR, DONNER: 
Q I show you Defendant's Exhibit 5 for identification 


and ask you what this is, Mr. Tavenner. 


_A_ This appears to be a report made by the Committee on 


Un-American Activities. You asked me to look into it on the 


first day of my appearance here, and I find that on May 5th, 
1953, this information was given to a member of Congress, 

Q Do you know what member of Congress it was given to? 

A No, I do not. 

Q By the way, who was the subject of that report? 

A John Thomas Gojack, 

Q Can you tell me how many requests you have for 
A4nformation in your files about Mr. Gojack? 

A No, sir, 

Q Does the committee keep a record of that? 

A It keeps a record of the requests that it obtains, 


Q Can you find that out without too much trouble? 

A Well, I think I can. 

Q Very well; I would like you to do that. 

Now, then, this is a copy of a document drawn from the 
files of the committee; is that right? 

A i recognize that this is a document prepared by the 
staff of the Committee on Un-American Activities. 

Q How many pages does it contain? 

A Three pages, 

Q I show you Defendant's Exhibit 6 for identification 
and ask you what that is -- ignoring, of course, the underlining. 

A Yes, I am paying no attention to that. 

Yes, sir, I can identify this as apparently a copy of a 
document or report prepared by the Committee on Un-American 


Activities. 
ee eee eee & 
(R.291-293) GEORGE DAVID McCLAREN 


was called as a witness by counsel for the defendant and, having 


been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 

BY MR. DONNER: 
Q What is your full name, please? 
A George David McClaren. 
MR, HITZ: I didn't get the middle name or initial. 
MR. DONNER: David. 

BY MR. DONNER: 

What is your address, sir? 

Rural Route 1, Grabill, Indiana. 

What is8 your occupation? 
A I am director of industrial relations for the 

Magnavox Company. 

Q How long have you had that position? 
A About five and a half years. 


THE COURT: Keep your voice up, Mr. McClaren. 
BY MR. DONNER: 
Q Do you know whether the United Electrical, Radio and 


Machine Workers has ever been a bargaining agent at the Magnavox 
Company ? 
A Yes, it has been. 
Do you know for how long it was a bargaining agent? 
I think about seventeen years. 
Did there come a time when it ceased to be the 
bargaining agent in the plant? 
Yes. 
Can you tell me when that was? 
February or March of last year. 
Of 1955? 
Right. 
An election was held at that time? 
That is correct. 
And a rival union superseded the United Electrical, 
Radio and Machine Workers? 
A That is right. 
Q Do you recall when that election was held? 


I think it was either in February or March of last 


Q Do you know whether there was a run-off election 
held in connection with that election? 

There was. 

That 1s, the first election was inconclusive? 

That is right. 

And a second election was held. 

That 18 right. 

And in that election the bargaining agent, the agent 
that had been up to that time the bargaining agent was defeated 
in a run-off election? 

A That 18 right. 
Q That run-off election took place sometime in March, 
did it not? 
I believe that is correct. 
Do you know the defendant John T. Gojack? 


Yes, 


Have you ever participated in a negotiations with 


Yes, 
He 18 an official, an officer of the District 9 of 
the United Electrical Workers; isn't that right? 

A That is right. 

Q Did you ever have occasion to circulate in the plant 
material obtained from the files of the House Un-American 
Activities Committee, dealing with Mr. Gojack? 

A Such information was circulated to department heads 


and factory supervision. 
ee euneeunenene & 
(R.294) BY MR, DONNER: 


Q I show you a document that has been marked Defendant's 


Exhibit No. 5-A and ask you what that is, 


A This is a copy of a circular sent from my office to 


all of the department heads and foremen. 


Q What is the circular to which it is attached? 

A The circular to which it is attached is a report, a 
copy of a report from the files of the Committee on Un-American 
Activities, 

Mr. McClaren, how did you obtain that copy? 
Through the Congressman from our district. 

What is his name? 

Ross Adair. 

Did you ask Congressman Adair to get this for you? 

A My assistant, on my instructions, asked Congressman 
Adair to get it. 

Q And you had the information which you received 
duplicated; 1s that correct? 

A That 18 correct. 

Q Verbatim? 

A That is right. 
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Trial Certificate 
(R. 472) 


United States District Court for the District of Columbia 


UNITED STATES Piled: May 3, 1956 
Harry M. Hull, Clerk 


CRIMINAL NO. 1215-55 
CHARGE Yio. 2 U.S.C, 192 


vs. 


oh 


On this 3rd day of May, 1956, came again the par- 


ties aforesaid, in manner as aforesaid in this cause, the 


hearing of which was respited yesterday; whereupon the 


defendant's oral motion for a "Finding of Not Guilty" is by 
the Court denied; and thereupon the Court finds the defendant 
Guilty on counts three, four, six, seven, eight and nine; 

and Not Guilty on counts two and five. 

The government's oral motion for leave to dismiss count 
one of the indictment 1s by the Court granted, and thereupon 
count one is dismissed. 

The case is referred to the Probation Officer of the 
Court and the defendant is allowed to ramain on bond pending 


sentence. 


By direction of 


D. INE 
residing Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 


Present: 


United States Attorney By. 


By He Gite 
ssistant Unite tates orney 
D. Delehant 
Official Recoreen 


JUDGMENT 906 Say ML IMENT 


UNITED STATES DISTRICT COURT 
FOR THE 


-——DISTRICT OF COLUMBIA 


United States of America 
v. Criminal 


JOHN T, GOJACK No. 1215-55 


On this 15th day of June, 1956 came the attorney for the 
government and the defendant appeared in person and by counsel, 


Frank Donner, Esquire and David Rein, Esquire. 


IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a finding of guilty of the offense of 


Violation of Section 192, Title 2, U.S. Code. 
as charged in counts 3, 4, 6, 7, 8, and 9, 
and the Court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and so sufficient cause 


to the contrary being shown or appearing to the Court, 


If IS ADJUDGED that the defendant is guilty as charged and 
convicted 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative 
for imprisonment for a period of 


Nine (9) months and to pay a fine of Two Hundred Dollars 
($200.00). 


\ 


If IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the 
defendant. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v8. CRIMINAL NO. 1215-55 
JOHN T, GOJACK 


NOTICE OF APPEAL 


Name and address of appellant 


John T. Gojack, 2303 Florida Dr. 
Ft. Wayne, Ind. 


Name and Address of appellant's attorney 
David Rein 
711 Fourteenth St., N.W. 
Weshington, D. C. 
Offense 
Title 2 U. S. C. 192 
Concise statement of judgment or order, giving date, and any 
sentence 
gene panel? Amprisonment & fine of $200.00 imposed 


Name of institution where now confined, if not on bail 
I, the above-named appellant, hereby appeal to the United 


States Court of Appeals for the District of Columbia Circuit from 


the above-stated judgment. 


JOHN_T K 
ppeiian 


s/ ___ David Rein 
Attorney for Appellant. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 13,464 


(nited States Court of Appeals 
; For the 

District of Columbia Ciroutt 

ALED 007 15 1956 


Appellant, Sey Miu? 


CLERK 


JOHN T. GOJACK, 


Vv. 
UNITED STATES OF AMERICA, 
Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


FRANK J. DONNER 
342 Madison Avenue 
New York, N. Y. 


DAVID REIN 
711 Fourteenth Street, N.W. 
Washington, D. C. 


Attorneys for Appellant 


No. 13,464 
QUESTIONS PRESENTED 


1. Does the Committee on Un-American Activities have the power under 
the Constitution to use its procedures for the purpose of attacking 
and exposing individuals and organizations as an end in itself and 
Givorced from its power to investigate for legislative purposes? 


2. If the committee lacks the independent power of exposure, was the 


inquiry in this case undertaken for such non-legislative purpose? 


3. If Congress itself has the power to engage in exposure activities, 
did 1t delegate such power to the committee in Public Law 601, the 
Statute creating the committee? 


4, If the committee has the power to engage in such exposure activi- 
ties as are reflected in the record in this case, does the oontempt 
statute involved here, Title 2, U. S. C., Section 192, authorize 
punishment for refusals to all questions or only those questions which 


are in furtherance of an investigation for legislative purpose? 


5. Is Public Law 601, as construed and applied in this case, 


constitutional? 


6. Did the specific questions involved here invade an area protected 


by the First Amendment? 


7. If such questions did invade the First Amendment, did appellant's 
refusal to answer them so clearly frustrate an important and legiti- 
mate objective of the committee as to warrant the invasions of 


appellant's rights under the First Amendment? 


8. Is a defendant entitled to a dismissal of an indictment or a pre- 
liminary hearing thereon when he alleges by motion and affidavit that 
less than twelve jurors on the grand jury which indicted him were 
able to exercise an independent judgment because of the fear engen- 
dered by operation of the government employees security programs, a 


fear which amounted to actual bias and prejudice against him?- 


wh In view of this Court's decision in Emspak v. United States, 
1 App. D.C. 378, 203 F.2d 54, we do not brief this point here. 


No. 13,464 


UESTIONS PRESENTED 


(continued) 


9. Whether the indictment was insufficient to 
allege a crime under Title 18, Section 192, in that it 
failed to allege; 


(a) wilful) or knowing refusal to answer; 


(b) what was the question under inquiry when 


appellant testified. 


Jurisdictional statement 

Statement of the case 

Statutes and constitutional provisions involved 
Statement of points 

Summary of argument 

ARGUMENT 


I. The inquiry as well as the questions involved here 
were not in pursuance of a valid legislative purpose 


A. The unique character of this case 
B. The exposure purpose of the committee 
C.- No purpose other than exposure supports either 
the inquiry or the particular questions which 
appellant declined to answer 
D. Conclusion 
II. The committee's tasic resolution cannot be con- 
stitutionally construed to authorize the inquiry 
involved here 


A. The committee's authorizing resolution 


B. A resolution authorizing the exposure of 
individuals because of their political views 
would be unconstitutional 


The "clear and present danger" doctrine must be 
applied to render this inquiry unconstitutional 
as an infringement of First Amendment rights 


1. Comparison with disclosure statutes 
2. The "clear and present danger" test 


Even if the inquiry was constitutionally authorized 
and in aid of a valid legislative purpose the witness 
could not be compelled under criminal penalties to 
answer questions which invaded an area protected by 
the First Amendment 


The indictment is insufficient to allege a crime 
under Section 192 


A. The indictment fails to allege wilful or knowing 
refusal to answer 


B. The indictment fails to state what was the 
"question under inquiry" when appellant 
testified 


CONCLUSION 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 


This is an appeal from a judgment of conviction and 
sentence in the United States District Court for the District of 
Columbia, under an indictment charging violation of 2 U.S.C. 
Section 192. This Court has jurisdiction under 28 U.S.C. Section 
1291. 


Statement of the Case 


ne ee ae eee eed 


Appellant, John T. Gojack, was convicted on a nine-count 


4ndictment for refusal to answer certain questions put to him by a 
* 


subcommittee of the House Un-American Activities Committee (App. 1° ), 


Appellant is a resident of Fort Wayne, Indiana, and at the time of 


his appearance before the committee was an officer of the United 


#*/ We thus refer to the mimeographed appendix to this brief. 
eference to the typewritten record is by the symbol "R". The 
hearings at which appellant testified have been printed as 
"Investigation of Communist Activities in the Fort Wayne, Ind., 
Area". These hearings are Government Exhibit 8 (R. 58) and will 
be referred to as "Hearings". 


Electrical, Radio and Machine Workers of America (UE) referred to 
hereinafter as the Union (Hearings, 73). 

Prior to the time appellant was subpoenaed (R. 286), 8 
Fort Wayne newspaper, on February 9, 1956, printed a story that 
the chairman of the committee had announced that appellant would 
be subpoenaed to testify (R. 167, 252-253, 286). The industrial 
relations director of a company in Fort Wayne (App. 15-17) was 
thus able to announce this fact in the plant on the eve of a col- 
lective bargaining election in which the Union's status as collec- 
tive bargaining agent was challenged (Hearings 79, 152). 

Also prior to the hearings, the committee chairman 
announced to the press that the committee was interested in break- 
4ng the Union for the good of the country. This announcement 
appeared in a Fort Wayne newspaper for February 15, 1955 (App. 6). 
On another occasion, also prior to the commencement of the hearing, 
on February 21, 1955, a newspaper in St. Joseph, Michigan, where 
the Union functioned as a collective bargaining representative for 
the employees of the Whirlpool Company (Hearings, 77), printed a 
statement of the committee chairman, stipulated at the trial to be 
accurate (App. 13), that the hearing would expose the fact that 
appellant and another subpoenaed witness were "card carrying ae 
Communists" and that "The rest 18 up to the community" (App. 7). 

Consequently, at the commencement of the hearings, 
appellant filed a motion objecting to the hearings and to quash 
his subpoena on the following grounds (Hearings, 20; App. 4-5; 

R. 29-31): 

"), The committee is not engaged in a legislative 

investigation for a bona fide legislative purpose. 

This committee is limited under Article I, Section 


1 of the United States Constitution to the exercise of 
legislative powers. The chairman of the committee 


* In years prior to 1955, this same individual, through the 
nAtervention of his Congressman, obtained dossiers of information 
in the files of the committee relating to appellant which he 
duplicated and circulated in the plant (R. 295). 


##/ This newspaper account pointed out (App. 7) that "The hearing 
will precede by three days the N.L.R.B. representative election 
at Whirlpool," 


has previously announced as is shown by the newspaper 


clippings attached hereto that the purpose of the 
hearing is to force the United Electrical, Radio and 
Machine Workers of America (UE) ‘out of business' and 
that with respect to the movants Gojack, and Jacobs 
'to bring out the facts that they are card carrying 
Communists. The rest is up to the community. ' 


This purpose is not legislative in character and 
hence is outside the committee's powers. 


"0, If the committee seeks to inquire into activities 
of a criminal nature, no specific charges have been 
furnished the movants and no evidence has been offered 
that they have violated any law. 


In any event, the power to inquire into crime 1s 
one which is confided exclusively to courts and grand 
juries under Article I, Section 3 of the Constitution, 


"3, The purpose of breaking a union is not one which 
is authorized by the committee's basic resolution, 
Public Law 601. 
"h, Even if such a purpose were authorized by the 
committee's basic resolution, the resolution as 80 
construed and applied would constitute a violation of 
the free speech and assembly guarantees of the First 
Amendment to the Constitution. 
"5, The committee's basic resolution is in any event 
unconstitutional because no person oan determine from 
it the boundaries of the committee's power. 
"6, The committee intends, as its chairman has 
announced, to exact compulsory disclosure of movants'! 
political beliefs and affiliations, The First-Amend- 
ment forbids this particularly where as here there is 
ne RED ible legislative justification for such 
nquiry, 


Appellant's motion was denied in the course of the hearing 
(R. 276-277). ; 

Neither prior to nor during the hearings was the question- 
ing of appellant linked to any legislation or to any substantive 
evil which would be subject to remedial legislation, Instead, 
committee members sought -- just as the chairman had prophesied in 
his announcement to the St. Joseph Herald-Press on February 21, 
1955, to establish that appellant was a Communist, a participant in 


Communist causes, and the associate of Communists (Hearings, passim), 


4 
And the justification for these endeavors was not that the committee ; 


needed information in order to enable it to pass a law addressed to 
conduct detrimental to the national interest or welfare but because, 
"Tt is the job of this committee to expose Communists. That is one 


of its primary duties, to expose Communists and the nature of the 


infiltration of the Communist conspiracy in every activity and 
agency of American life, which includes labor unions" (R. 226). 

Appellant responded to the questions --about five hundred 
4n number -- which were put to him, but refused to answer the 
nine questions which gave rise to the indictment on substantially 
the same grounds as set forth in the motion filed at the commence- 
ment of the hearings, Supra. 

In response to questions about whether he was a Communist, 
appellant pointed to the fact that beginning in 1949 he had signed 
affidavits, pursuant to Section 9(h) of the Taft-Hartley Act, that 
he was neither a member of, nor affiliated with the Communist 
Party and that he neither believed in, was a member of, nor sup- 
ported any organization dedicated to the overthrow of the United 
States Government by force or by any 4llegal or unconstitutional 
methods (Hearings 84, 88, App. 10-11). 

At the trial, the government justified the legitimacy of 
the hearings on the ground that it was an 4nquiry into communism 
but failed rationally to link the hearings to legislation proposed 
or contemplated or to a substantive evil requiring legislation 
(R. 47-52, 66-87, 92-109, 371-3723 GE. 7, R. 57). 

Judge Pine, before whom the case was tried without a jury 
(R. 3), found appellant guilty on six counts, sentenced him to 
prison for nine months, and fined him $200.00 (App. 3, 19; R. 473). 


Statutes and Constitutional Provisions Involved 


2 U.S.C. Section 192, R.S. 102 (52 Stat. gke), as amended, provides: 


"Refusal of witness to testify. 


"Every person who having been summoned as a witness by 
the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and imprison- 
ment in a common jail for not less than one month nor 
more than twelve months." 


Public Law 601, Section 121, 79th Congress, 2d Session 
(60 Stat. 828) provides in relevant part: 

"(2) The Committee on Un-American Activities, as & 

whole or by subcommittee, is authorized to make from 

time to time investigations of (1) the extent, 

character, and objects of un-America preparers 

activities in the United States, (34) he diffusion 

within the United States of subversive and un-American 

propaganda that is instigated from foreign countries 

or of a domestic origin and attacks the principle of 

the form of government as guaranteed by our Constitu- 

tion, and (441) all other questions in relation there- 

to that would aid Congress in any necessary remedial 

legislation.” 

The First Amendment to the Constitution of the United 
States provides: 

"Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise there- 
of; or abridging the freedom of speech, or of the press; 


or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances." 


Statement of Points 


court below erred: 
In denying appellant's motion for judgment of acquittal. 
In denying the motion to dismiss the indictment, 


Summary of Argument 
I. 


The recently decided Quinn case gave expression to a long- 
established limitation upon the power to investigate when it 
pointed out that it could not be employed "to inquire into private 
affairs unrelated to a valid legislative purpose." 349 U.S. at 
161, The history and background of Title 2, U.S.C., Section 192, 
as well as a series of decisions by the Supreme Court confirm 
this limitation upon the contempt power, There seems to be no 
difficulty in obtaining agreement that this basic limitation 
exists. The real problem is created by a consideration of the 
kind and quantity of evidence required to prove the absence of & 


legislative purpose. For no Congressional committee would be 


likely to proclaim its departure from 4 legislative objective. 
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\ 


And concededly, courts must accord some deference to Congressional 
representations of a legislative Objective. Assuredly, too, a 
committee in pursuance of a larger and legitimate purpose may 
without plan or deliberation cause injury to individuals, 

But no such problem is presented here. The committee 
chairman frankly announced in advance of the hearing that the 
committee was interested in breaking the union of which appellant 
was an officer and that the hearings would expose appellant as a 
Communist and that "the rest is up to the community." ‘These 
Statements were published in local new6papers in communities in 
which appellant's union had collective bargaining relations with 
employers, 

This purpose of injury and exposure was echoed in the 
hearing itself, Moreover, nowhere in the record were the 
inquiries addressed to appellant shown to relate to legislation 
or a substantive evil requiring legislation, The basic theory of 
the government appears to be that no holds are barred when the 
inquiry concerns communism, 

Certainly, the Communist Control Act of 1954 cannot here, 


a8 it did in the Watkins case, supply a legislative purpose. That 


Act had already been passed when these hearings were held, and 

the committee in its annual report questioned the advisability of 
further legislation in this area. The sole substantive evil 
allegedly uncovered by the hearings was not the Bubject of any 
inquiry addressed to appellant. On this record it therefore seems 


Plain that exposure was a dominant, if not exclusive purpose, 


II. 


The committee's authorizing resolution confines it to 
investigations "that would aid Congress in any necessary remedial 
legislation." Since the inquiry here had no Buch objective, it 
was unauthorized, even if Congress itself might have the power to 
engage in exposure. And if the resolution were ambiguous, the 
rule of. construction requiring an interpretation which avoids con- 


8titutional questions would impose _upon_this Court—the-duty-to——---_— 


exclude from the committee's authorization the power to force 
disclosure of a witness! political views 4n order to injure him. 
Since it 48 now authoritatively held that the power to 
4nvestigate is subject to the same limitations as the power to 
legislate, this Court cannot approve the constitutionality of the 
4nquiry in the absence of a showing of clear and present danger 
of a serious substantive evil. No such showing has been or can 


be made in this case, 


Itl. 


It 48 hardly open to doubt that compulsory disclosure of 
political affiliations 4nvades an area protected by the First 
Amendment. ‘Therefore, such disclosure can only be sanctioned if 


the need for the information withheld outweighs the right not to 


disclose it. Even if a legislative purpose existed, was the 


legislative process frustrated by appellant's reliance upon the 
protected freedoms? The committee concededly had an enormous mass 
of information already both about appellant and his union. There 
was not the slightest danger that his silence would block the 


law-making process. 


IV. 


The indictment fails to allege a wilful or knowing 
refusal to answer. This 18 4 fatal defect because these require~ 
ments are essential elements of the offense which cannot be 


supplied by proof at the trial. 


Since the statute applies only to those refusals which are 
pertinent to the question under inquiry, it is an indispensable 
requirement that the indictment state with precision what the 
question under inquiry was. Without such allegation it is diffi- 
cult to prepare a defense. It seems that the allegation was 
omitted here because there was no question under inquiry. An 
4ndividual was under inquiry and the deficiencies of the indictment 


merely reflect the exposure purpose of the entire investigation. 


I. THE INQUIRY AS WELL AS THE QUESTIONS 
INVOLVED pene tare, NOT ay PURSUANCE 


A. cte his 8 


Congress has the implied power to conduct investigations 
and compel the disclosure of information as a means of carrying 
out its legislative function. McoGrain v. Daugherty, 273 U.S. 135. 
"But the power to investigate, broad as it may be, is also sub- 
ject to recognized limitations, It cannot be used to inquire 
4nto private affairs unrelated to a valid legislative purpose. 
Nor does it extend to an area in which Congress is forbidden to 
legislate, Similarly, the power to investigate must not be con- 
fused with any of the powers of law enforcement; those powers are 
assigned under our Constitution to the Executive and the Judiciary." 
Quinn v. United States, 349 U.S. 155, 161. 

The ruling in the Quinn case has a long genealogy of sub- 
stance. Criminal prosecution for contempt of Congress was 
authorized by an 1857 statute (11 Stat. 155). In enacting this 
law, Congress sought primarily to provide for punishment which 
would survive the end of a legislative session. It did not seek 
to extend in other ways -- if, indeed, under the Constitution it 
could have done so -- the scope of its power to compel testimony, 
Punishment for contempt continued to be restricted to witnesses 
who obstructed legitimate legislative aims. 

In the debate preceding the passage of the 1857 statute, 
Senator Seward objected to the broad language of the bill, saying: 

"eee 4¢ may be a subject over which Congress has 

no jurisdiction. It may be foreign from all the 

provisions of the Constitution; it may be a local 

question; 1t may be a State question; it may be a 

personal question; 4t is not necessarily a public 

question. 
In response, Senator Bayard countered: 

"T am aware that legislative bodies have trans- 

cended their powers -- that under the influence 

of passion and political excitement they have 

very often invaded the rights of individuals, and 


may have invaded the rights of coordinate branches 
of the Government, but if our institutions are to 


last, there can be no greater safeguard than will 
result from transferring that which now stands 

on an indefinite power (the punishment as well as 
the offense resting in the breast of either House) 
from Congress to the courts of justice. When a 

case of this kind comes before a court, will not 

the first inquiry be, have Congress jurisdiction 

of the subject-matter?-- has the House which under- 
takes to inquire, jurisdiction of the subject? If 
they have not, the whole proceedings are coram non 
judice and void, and the party cannot be he 1iable 
under indictment. The court would quash the indict- 
ment if this fact appeared on its face; and if it 
appeared on the trial they would direct the jury to 
PeaURES Cong. Globe, 34 Cong., 3d Sess. (1857 


In the first major court test of Congressional investigat- 
ing power the Supreme Court adopted Senator Bayard's view that 
the investigating function and contempt powers of Congress are 
subject to the same Constitutional limitations as its legislative 
powers and are equally subject to judicial review. In Kilbourn 
v. Thompson, 103 U.S. 168, the Court struck down an abuse of 
investigative power, saying that the House was engaged in "a 
fruitless investigation into the personal affairs of individuals", 
fruitless, because "it could result in no valid legislation on 
the subject." 

In subsequent decisions the Supreme Court has made it 
abundantly clear that the subject of inquiry must be one on which 
Congress could validly legislate (Sinclair v. United States, 279 


U.S. 263), that the questions asked must be pertinent to that 


4nquiry (McGrain v. Daugherty, 273 U.S. 135, 176), and that no 
usurpation of executive or judicial power to "investigate" with 
a view to expose or punish will be tolerated (Marshall v. Gordon, 
243 U.S. 521). The power to compel testimony is exercised by 
Congress only in aid of a valid legislative purpose. The contempt 
power "is a means to an end and not the end itself" (Id. at 541). 
Nevertheless, the committee has frequently asserted that 
it enjoys the power to engage in the exposure of individuals as 
an end itself. It has exercised such powers and boasts of its 
achievements in "exposing" those charged with communism (R. 278- 
286, 304-305, 308, 327-328, 337-339, 341-343). Nor can it be 
doubted that its legislative achievements are greatly outweighed by 


f 
.__... 4$8 activities as a-quasi-prosecutive and detective agency... 


Convictions under Section 192 have been attacked from 
time to time, and most recently in this Court in Watkins v. 
United States, 233 F.2d 681, on the ground that the committee 
repeatedly conducts hearings not to gather material for legisla- 
tive purposes but, rather, to expose, to impose punishment and 
to hold witnesses up to ridicule, contempt and possible private 
Banctions by the community. 

It seems to us that the meaning of the Watkins decision 
is that the appellant there did not prove his contentions, for 
the Court was able to find that the dominant purpose of the com- 
mittee in that case was a legislative one, namely, "to aid it in 
its study of a proposed amendment to the Internal Seourity Act 
of 1950 ... enacted into law four months after appellant's 
refusal to testify" (233 F.2d at 686). ‘The Court further found 
that such purpose to expose as the committee may have had, was 
at most a secondary and incidental purpose, 


Of course it would be most unusual if a committee of 


Congress proclaimed that its purpose was punishment by exposure 


rather than legislation. And the injuries which individuals 
accidentally suffer in the course of the investigative process 
are part of the price which must be paid for getting on with the 
business of government, But this is not our situation. Here 
the committee quite openly and deliberately announced in advance 
of the hearing, for publication in the press, that it wanted to 
put the Union "out of business" for the good of the country and 
to expose its leadership as "card carrying Communists" in order 
that the community might take appropriate action. See Supra. 

In this respect this case 1s unique. For while a Congres- 
Sional aim to expose and to punish can be found inferentially in 
other cases which this Court and lower courts have considered, 
this is the only case to our knowledge in which the exposure 
purpose need not be inferred but was explicitly announced by the 


committee's chairman. 


B, le) ur’ 


Prior to the issuance of the subpoena commanding 
appellant's attendance at the hearing, the subcommittee released 
to the press the information that 1t would conduct an investiga~ 
tion of Communist activities in the Fort Wayne, Indiana, area 
and that certain named officials of the Union, including appellant, 
would be questioned (R. 167, 252-253, correcting testimony at 
R. 1723 App. 10, 11-12). 

A meeting was had between a representative of the Union 
and the committee chairman at which a postponement of the hearing 
was requested on the ground that representation elections 
scheduled to take place in the Fort Wayne area would be gravely 
affected by the concurrence of an investigation. The press was 

_ admitted to this meeting and the chairman, echoed by another com-~- 
mittee member, said, according to a press representative who was 
present, that "they were out to get this union because he said 
it was Communist-dominated" (App. 9). Compare the official 


transcript of the meeting: "# # * all of us are interested in 


seeing your union go out of business, because we do not believe 


4t 18 good for the United States" (App. 9). According to a press 
report of this meeting, the accuracy of which was conceded at 
the trial by the government (App. 13), Chairman Walter said con- 
cerning the subpoenas issued to appellant and the office secretary 
of a UE local, “We intend to bring out the facts that they are 
card carrying Communists, The rest is up to the community" 
(App. 7). 

Prior to the hearing, appellant filed with the committee 
a motion objecting to the hearing on the grounds of the First 
Amendment and lack of legislative purpose. Attached to the 
motion as exhibits were newspaper clippings from newspapers of 
communities in which the appellant functioned as a union leader 
(App. 6-7). 

The committee apparently never seriously considered the 


motion but denied it as a routine matter (R. 276-277). 


During the course of the hearing, appellant protested 
that the committee was seeking merely to expose individuals and 
that this was beyond the legitimate Scope of the committee's 
authority (R. 226). In answer, & subcommittee member said, "It 
is the Job of this committee to expose Communists, That is one 
of its primary duties, to expose Communists and the nature of the 
infiltration of the Communist conspiracy in every activity and 


* 
agency of American life, which includes labor unions" (R, 226) ,~ 


The entire record is consistent with the contention that 
the inquiry was conducted for a non-legislative purpose, Thus, 
at the commencement of the hearing at which appellant testified 
the chairman stated, "There Will be considered at this hearing 
testimony relating to Communist Party activities within the field 
of labor, the methods used by the Communist Party to infiltrate 
labor organizations, and the dissemination of Communist Party 


propaganda" (R. 127), 


ras sereterreiemeentceatiheriarnseenciean snp en 


In a continuation of the Fort Wayne hearings, a witness com-~ 

ed on this announcea purpose and members of the subcommittee 
sought to deny it. The terms of these denials reinforce appeliant's 
contention that the hearings were held for the prime purpose of 
exposing appellant's union and not in aid of any legislative purpose} 


"Mp. Doyle:...I am sure none of the members of this 
subcommittee, are out to break any union; we 
are to break up, though, if we can, any Communist 
Party controls or efforts to control either your 
union or any other union, That is in line with 


our legislative assignment, "! 
qavestigation of Communist Activities in the 
Fort Bayne, ind, Area, p. . 


"ZWitness7: .,. he /the chairman of the souns ctee7. 
is out to destroy this union entirely, and what 
law gives him that authority?... 


"Mr. Scherer; He is out to destroy the Communist 
Party. As the chairman of the Subcommittee he 
881d he is out to destroy, as we all are if we 
can, the Communist influence and domination of 
any activity in American life, 

Id. at 188, 


But such an announcement merely underscores the absence 
of a legislative purpose. The investigation of communism, 
divorced from any substantive evil requiring remedial legislation, 
cannot serve to validate an inquiry whose only other announced 
purpose is exposure. The published report of the hearings which 
bears the official title "Investigation of Communist Activities 
4n the Fort Wayne, Ind., Area", likewise supplies no indication 
of a legislative purpose to which, it might be claimed, the 
exposure objective was merely enosadary.- 

At the trial the prosecution did not offer even an 
hypothesis to link the inquiry or the ad hoc questions to a legis-~- 
lative purpose. It seems fair to say that the basic theory relied 
upon by the government is that an inquiry into communism is self- 
justifying and that a committee of Congress needs no legislative 
justification for exposing suspected Communist individuals or 
organizations (R. 66-87, 92-109). 

In dealing with this issue the prosecutor referred 
repeatedly to the Watkins case (R. 372, 448-449) and to earlier 
cases such as Barsky and Josephson (R. 372), and strongly 
argued to the court the admissibility of the 1954 Annual Report 
of the committee with a view to showing legislative purpose (see 
colloquy R. 47-52, especially R. 51). The government repeatedly 
offered the Communist Control Act of 1954 as the subject of the 
legislative inquiry upon the theory, apparently, that was what 
was good enough to win a decision in this Court in Watkins would 


a fortiori serve to win in the lower court in this case. But the 


*/ Were such activities thought to be an evil which could be the 
Bubject of special legislation? Is there some peculiar circumstance 
4n Fort Wayne that had served to exempt the area from the operation 
of the Smith Act, Section 9(h) of the Labor-Management Relations 
Act, the Internal Security Act and the Communist Control Act? If 
not, would the title not be more appropriately affixed to a report 
of the enforcement branch of the government? 


“#/ Barsky v. United States 83 App. D.C. 127 167 F.2d 241, 
. cert, denié ede in : : 


United States v. gosephson, 165 F.2d 82 (C.A. 2), cert. 


e e 


salient difference between this case and Watkins 1s that the 
Watkins hearing antedated the passage of the Communist Control Act 
of 1954 and the hearings in which Watkins participated presumably 
afforded some information which influenced the legislative process. 
It can hardly be argued that a hearing held after the passage of 
the Act in August 1954 can have any influence or serve any useful 
purpose in aid of legislation already passed. 

Long before this hearing and for several sessions, various 
committees of Congress had held exhaustive hearings on the question 
of Communist infiltration in the labor movement. See, for example, 
American Communications Association v. Douds, 339 U.S. 382. The 
hearing in the Watkins case was such a hearing. These hearings 
culminated in the passage in 1954 of the Communist Control Act 
which embraced the so-called Butler Bill directed at unions found 
to be Communist-dominated or Communist-infiltrated. By the terms 
of this Act, Congress delegated to the Attorney General the task 


of investigating unions and of proceeding before the Subversive 


Activities Control Board against those alleged to be dominated or 
z afl NA 


4nfiltrated by Communists. - 


oC nnn 


#/ The portion of the Communist Control Act referred to in the 

text has been added to the Internal Security Act of 1950, 50 U.S.C. 

(on hy as amended, as Section 13A. It reads in relevant part as 
ollows: 


"(a) Whenever the Attorney General has reason to 
believe that any organization is a Communist-infiltrated 
organization, he may file with the Board and serve upon 
such organization a petition for a determination that 
such organization is a Communist-infiltrated organization, 
In any proceeding s0 4nstituted, two or more affiliated 
organizations may be named a joint respondents. Whenever 
any such petition is accompanied by a certificate of the 
Attorney General to the effect that the proceeding so 
4nstituted is one of exceptional public importance, such 
proceeding shall be set for hearing at the earliest possible 
time and all proceedings therein before the Board or any 
court shall be expedited to the greatest practicable extent. 


(b) Any organization which has been determined under 
this section to be a Communist-infiltrated organization may, 
within six months after such determination, file with the 
Board and serve upon the Attorney General a petition for a 
determination that such organization no longer is a Communist- 
infiltrated organization. 


(continued on next page) 


It cannot be argued that Congress had a continuing 
4nterest in the subject matter and that it was legitimate for it 
to follow through its investigations to determine whether the 
legislation it passed was adequate to meet the problem. Indeed, 
the subcommittee made no such contention on its own behalf. 
Rather it specifically negated any such purpose in its Annual 


Report for the year 1955 (R. 249): 


"until the courts have rendered a final determina- 
tion on the constitutionality of the Internal Security 
Act of 1950, the committee does not believe it advis- 
able to the Congress to undertake any broad new 
legislative action against the functioning of the 
Communist Party. The committee also prefers to 
observe the operation of the immunity statute enacted 
by the last Congress before making any further recom- 
mendations along this line." 


It recommended instead legislation concerning wire-tapping, 
requirement of affidavits from government contractors, revision in 
the statute of limitations on treason, espionage and title 18, 


section 1001 violations, and, finally, a streamlined procedure for 


(c) Each such petition shall be verified under oath, 
and shall contain a statement of the facts relied upon in 
support thereof. Upon the filing of any such petition, the 
Board shall serve upon each party to such proceeding a 
notice specifying the time and place for hearing upon such 
petition. No such hearing shall be conducted within twenty 
days after the service of such notice. 


(d) The provisions of subsections (c) and (d) of sec- 
tion 13 shall apply to hearings conducted under this section, 
except that upon the failure of any organization named as a 
party in any petition filed by or duly served upon it pur- 
suant to this section to appear at any hearing upon such 
petition, the Board may conduct such hearing in the absence 
of such organization and may enter such order under this 
section as the Board shall determine to be warranted by 
evidence presented at such hearing. 


(e) In determining whether any organization 18 a 
Communist-infiltrated organization, the Board shall consider-- 


(1) to what extent, if any, the effective manage- 
ment of the affairs of such organization is conducted 
by one or more individuals who are, or within two years 
have been, (A) members, agents, or representatives of 
any Communist organization, and Communist foreign 
government, or the world Communist movement referred to 
in section 2 of this title, with knowledge of the nature 
and purpose thereof; 


(2) to what extent, 1f any, the policies of such 
organization are, or within three years have been, 
formulated and carried out pursuant to the direction or 


-—------__(gontanued on-next page} — 
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punishment for contempt of Congress (R. 249-251). Obviously none 
of the information sought from appellant in the hearing had any 


bearing whatever on any of these legislative proposals, 


In summing up its work for the past year in its Annual 


Report, the committee stated (R. 241): 


"Documented proof that a Communist-dominated union 
siphons off workers' dues for Communist purposes was 
produced in the course of committee investigations 
and hearings on District 9 of the United Electrical, 
Radio, and Machine Workers of America. UE District 9 
supervises union locals in Indiana and Michigan from 
headquarters in Fort Wayne, Ind. These hearings were 
printed under the title, ‘Fort Wayne, Ind., Area.'" 


It’ should be noted, first, that the Communist Control Act 


adequately dealt with this problem. But of even greater signifi- 


cance is the fact that in its questioning of appellant, who was 


called to testify precisely because he was an officer of District 


2/ 


advice of any member, agent, or representative of any 
such organization, government, or movement; 


(3) to what extent, if any, the personnel and 
resources of such organization are, or within three 
years have been, used to further or promote the 
objectives of any such Communist organization, govern- 
ment, or movement; 


(4) to what extent, if any, such organization 
within three years has received from or furnished to 
or for the use of, any such Communist organization, 
government, or movement any funds or other material 
assistance; 


(5) to what extent, if any, such organization is, 
or within three years has been, affiliated in any way 
with any such Communist organization, government, or 
movement; 


(6) to what extent, if any, the affiliation of 
such organization, or of any individual or individuals 
who are members therof or who manage its affairs, with 
any such Communist organization, government, or move- 
ment is concealed from or is not disclosed to the 
membership of such organization; and 


(7) to what extent, 1f any, such organization or 
any of its members or manager are, or within three years 


have been, knowingly engaged-- 


(A) in any conduct punishable under section 4 
or 15 of this Act or under chapter 37, 105, or 115 
of title 18 of the United States Code; or 


(B) with intent to impair the military strength 
of the United States or its industrial capacity to 
furnish logistical or other support required by its 
armed forces, in any activity resulting in or con- 
tributing to any such impairment." 


at. 


9, no questions were asked concerning the use of union dues for 


Communist purposes, 
The Annual Report goes on to state (R. 241-242): 


"In the course of the past year, this committee 
prepared and printed a cumulative index to all hear- 
ings and reports of the committee from its inception 
in 1938 through 1954. Whereas earlier cumulative 
indexes issued by the committee were confined to the 
names of individuals, the new index for the first 
time contains not only individuals but also organiza- 
tions and publications mentioned in hearings and 
reports from 1938 through 1954. 


"This mammoth project was undertaken in the belief 
that it would be of inestimable assistance to the work 
of the committee's staff, the Congress, and the 
various Federal, State, and municipal agencies con- 
cerned with the problem of the Communist conspiracy. 
The reception which the new index has already received 
completely justifies the undertaking. The committee 
would like to call attention to the warning, clearly 
carried in the index, that the mere listing of any 
person, publication, or organization in the index 
constitutes no evidence of derogatory information in 
committee hearings and reports. Anti-Communists as 
well as Communist individuals and organizations are 
frequently mentioned in committee publications and 
both have been listed in accordance with customary 
indexing procedures, 


"Members of Congress have continued to call upon the 
committee for information on subversive activities. 
‘The reference section answered more than 1,300 requests _ 
submitted by individual Members of Congress during the 
past year, in addition to its services for the committee 
staff and various agencies of the executive branch of 
the Government. To supply these Services, the committee 
maintains comprehensive information files dating back 
many years and constantly growing in volume and value," 
indeed, the record fully documents the manner in which 
the committee files concerning appellant were placed at the dis- 
posal of employers for anti-labor purposes (R, 279-285, 293-295, 
298). But this is hardly a legislative purpose, The achievements 
in which the committee takes pride in its annual reports may well 
reflect the effectiveness with which 4t executes its self-assigned 


function of exposure, but, by the same token, they confirm the fact 


that the committee itself construes its basic resolution to authorize 
) 


exposure a8 an activity independent of legislative investigation, 


*/ The committee chairman thus most recently rejected attempts to 
confine the committee's activities to legislation in the course of 
the debate relating to the proposed contempt citation of playwright 
Arthur Miller (102 Cong. Rec, 13210, daily edition): 


"MR. WALTER: Of course there has been a studied attempt 
made for a long time to convince the American people, or those 
who do not care what the facts are, that the Committee on 


__.Un-American Activities has but_one function, and that—is_to 


write legislation," 
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The following circumstances combine to establish that 
the committee was engaged in a non-legislative inquiry: 

(1) Prior to the hearing -- and at a time when collec- 
tive bargaining elections were scheduled -- newspapers in com- 
munities in which appellant functioned as a labor leader were 
d4nformed that he had been subpoenaed to appear at a hearing of 
the committee, 

(2) Prior to the hearing the press was informed that 
the object of the hearing was to injure appellant's union, 

(3) Prior to the hearing a newspaper was informed by 
.the chairman that it was a purpose of the hearing to demonstrate 
that appellant and another subpoenaed individual were "card 


carrying Communists" and that the rest would be up to the 


community. 
(4) Neither the purpose of the hearing as stated at its 


commencement, the caption given to the hearing when printed, nor 
the content of the inquiries addressed to appellant is reiated to 
any substantive evil for which remedial legislation would be 
appropriate, 

(5) The committee already knew that appellant was a 
non-Communist because for six years he had filed sworn affidavits 
pursuant to the Taft-Hartley Act broadly disavowing membership 
in the Communist Party. 

(6) In the course of the hearing, committee members 
asserted that the committee had the power of exposure and was 
exercising its power in the hearing. 

(7) The committee was already in possession of extensive 
d4nformation concerning appellant's political activities and back- 
ground and, indeed, had made that information available, through 
the intervention of a Congressman, to an employer with whom 
appellant was engaged in collective bargaining. 

(8) At the trial the government was unable to show any 
specific bill or piece of legislation to which the inquiry could 
be rationally linked. 


(9) The committee's annual report for the year in which 
the hearing was conducted makes no legislative recommendations 
whatsoever on the subject of communism or labor, Indeed, it 
specifically questions the advisability of making legislative 
recommendations on the subject of communism, 

(10) The sole evil allegedly uncovered by the hearings 
which the report refers to is a claim concerning the diversion 
of union dues for Communist purposes, But sanctions for such 
improprieties had already been legislatively provided for, and 


besides no questions at all were asked of appellant in this area. 


In United States v. Jcardi, 140 F. Supp. 383 (D.C.D.C.), 
the court noted that the committee asked Icardi to appear in 


order to give him an opportunity to tell his side of the story 
and that, before asking Ioardi to testify before it, had discussed 
the possibility of a perjury indictment as the result of Icardi's 
testimony. Commenting on this, the court said (at p. 388): 


"It 48 unnecessary for the court to determine for 
which purpose Icardi's testimony was sought or 
obtained, since neither affording an individual a 
forum in which to protest his innocence nor extract- 
ing testimony with a yiew to a perjury prosecution, 
48 a valid legislative purpose." *# 


#/ The court said further (at 389), 


"Whether Icardi denied or confessed guilt by his answers, 
his testimony could not have influenced the subcommittee's 
conclusion on subjects which might be legitimately under 
investigation, namely, whether existing law adequately 
covered the prosecution of crimes committed under the cir- 
cumstances of the specific charge under investigation, and 
whether the Defense Department had functioned adequately 
in its investigation of the Holohan disappearance, 


"“Pherefore, under the test set forth in the Fraser case, 
the court holds as a matter of law that the alleged false 
answers by Icardi were not material to the subcommittee's 
authorized investigation.” 


Other courts have similarly denied to state legislative investigat- 
ing commissions the right to investigate for the purpose of exposure, 
In Annenberg v. Roberts, 333 Pa. 203, 2 A.2d 612, where persons 
subpoenae y a legislative commission investigating gambling 
practices were required to produce documents, they asked for and 
secured an injunction on the ground that 


"the nature of the documents called for indicates that the 
real object of the commission is not to collect information 
for legislative purposes but to investigate the personal 
affairs of plaintiffs, * * * and that the commission is 
obviously attempting to set itself up as a court or grand 
jury * * *" (at 617). 
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Thus it is here unnecessary for this Court to determine 


whether the subcommittee's prime purpose was that of "seeing 
Zeppeliant's7 union go out of business because we do not believe 
it 48 good for the United States", supra, or "to break up Com- 
munist Party control or efforts to control /appellant's7 union", 
Supra, or to expose officials of appellant's union as "card- 


carrying Communists", supra. None of these is a valid legislative 
purpose. Since Section 192 punishes only refusals to answer those 
questions which are pertinent to a legislative subject matter, the 
conviction must be reversed, 

This Court said in Watkins, "# * # even if the unbridled 
power of exposure were claimed by some members of Congress, the 
Claim would not establish its use in any particular inquiry. We 
must judge each inquiry in its own setting and upon its own facts." 
233 F. 2d at 687, 

Judged in its own setting and on its own facts, this 
4nquiry was clearly held for the purpose of exposure. And this 
purpose was not subsidiary or inoidental to some other legitimate 
end, but the primary objective of the hearing. 

In Watkins, this Court found upon the basis of an earlier 
announced purpose that the appellant there could have frustrated 
a bona fide investigation in pursuance of a legislative purpose. 
But here the earlier announced purpose -- as confirmed by the 
entire record -- was to inflict injury. Obviously, this Court 
cannot rely upon such pronouncements when they establish a legisla- 
tive purpose but ignore them when they establish a non-legislative 


purpose. 


II. THE COMMITTEE'S BASIC RESOLUTION 
CANNOT BE CONSTITUTIONALLY CONSTRUED 


TO AUTHORIZE THE INQUIRY INVOLVED HERE, 

In our previous point we have made two assumptions: (1) 
that the committee's basic resolution authorizes the exposure of 
individuals or organizations and (2) that no First Amendment questior 
48 present when an inquiry concerning communism is conducted. 


Neither of these assumptions is valid. 


‘'s Av , solution _ : 

Public Law 601, Section 121, 79th Congress, 2d Session 
(60 Stat, 628) supra, which established the committee, makes 
it clear that the scope of the committee's authority extends to 
investigations of three sorts of activities: (1) un-American 
propaganda activities; (2) the diffusion domestically of subver~ 
sive propaganda instigated from abroad; and (3) all othe questions 
related to (1) and (2) that would aid Congress in any necessary 
remedial legislation. 

The resolution thus does not authorize an at-large 
inquiry into any matter that might be labeled subversive without 
reference to legislation. In order to exercise jurisdiction, the 
committee must undertake an 4nvestigation into propaganda or the 
diffusion domestically of foreign propaganda for the purpose of 
aiding Congress in necessary remedial legislation. As a matter 
of fact, insofar as it is possible to learn the subject of the 
4nquiry here, it falls under clause 3 of the basic resolution, 

The subject of the inquiry was not propaganda or the diffusion of 
propaganda; it dealt rather with Communist infiltration or domina~ 
tion of a labor organization. If this subject falls within the 
committee's authorized jurisdiction it does so only because of 

the clause "all other questions in relation thereto", But this 
very clause is specifically subject to the requirement that the 
investigation be designed to "aid Congress in any necessary 
remedial legislation", Since the inquiry here 4n focus had no such 


objective, it was not authorized by the committee's basic resolu- 


tion -- and this wholly apart from the arguments made in Point I. 


As this Court said in Rumely v. United States, 90 App. 
D.C. 382, 197 F. 2a 166, 174, affirmed 345 U.8. Als 


"tf Congress had authorized its committee to inquire 
generally into attempts to 4nfluence public opinion 
upon national affairs by books, pamphlets and other 
writings, its authorization would have been void." 


In deciding that the resolution in Rumely could not 
therefore be given so broad a construction if it were to be found 
constitutional, this Court distinguished its prior holding in 
Barsky, supra, for the sole reason that, in view of "evidentiary 
data * * # that communism and the Communists are, in the current 
world situation, potential threats to the security of this 
country # # # Congress had the power * * # to inquire into com-~- 
munism and the Communists." 197 F. 2d at 173. 

But it is one thing to say that a subject matter -- 
communism and the Communists -- 1s open to investigation by a 
congressional committee with a view to recommending legislation, 
and quite another to say that no holds are barred, The dictum of 


this Court in Barsky -- 

"If Congress has power to inquire into the subjects 

of communism and the Communist Party, it has power 

to identify the individuals who believe in Communism 

or those who belong to the Party" (167 F. 2d at 246) -- 
could hardly have been intended -- as the government apparently 
thinks -- to sanction the use of the power to compel testimony for 
the purpose of forcing the disclosure of a witness' political 
views in order to expose him. Congress can investigate, as it can 
legislate, on this subject matter, but the limitations upon its 
investigative powers are at least as great as those upon its 
legislative powers, 

Since Barsky, the Supreme Court has made this abundantly 
clear. In Rumely the Court held (345 U.S. at 43): 

"Although we are here dealing with a resolution of 

the House of Representatives, the problem is much 

the same as that which confronts the Court when 

called upon to construe a statute that carries the 

seeds of constitutional controversy." 

Thus it is clear that in the view of the Supreme Court 
the investigative function of Congress is to be judged on the same 
basis as its legislative function. 

If any doubt existed as to the effect of the Rumely 


decision as a limitation upon the broad language in the Barsky 


case, these doubts would be resolved by a recent Supreme Court 


decision in Quinn v. United States, supra. 


As we have seen, the resolution cannot be interpreted 
to clothe the committee with jurisdiction to expose individuals 
or organizations or to attack them because they are suspected 
Communists. It is this Court's duty to construe the resolution 
B80 a8 to ayoid the grave constitutional questions which would be 
raised by such a construction. "With a view to observing this 
principle of wisdom and duty, the Court very recently strained 
words more than they need to be strained here." United States v. 
Rumely, supra, at 47, In this case the Court would be required 
to strain words not for the purpose of avoiding a conflict with 
the Constitution but for the purpose of creating one. 


: resent Danger" Doc e must b 
Render this inquiry Unconstitutional as an J 
First Amendment Rig) 


The circumstances which can serve to justify an inquiry 
anfringing First Amendment freedoms must also be of the kind which 
are needed to support legislation in this area, As this Court has 
said (Rumely, supra, at 173), "Congress has no power to abridge 
those freedoms unless urgent necessities in the public interest 
require it to do so." And the "urgent necessities" which justify 
federal statutes in this area have without exception been such as 
to present "a clear and present danger". This test must therefore 
be applied to the inquiry and the view this Court expressed in 
Barsky, must thus be limited by and revised in the light of nee 


Supreme Court decisions in Rumely and Quinn as discussed above.- 


x We suggest that this case is in any event clearly to be dif- 
erentiated from prior decisions of this Court and other Circuit 
Courts. In United States v. Josephson, supra, the witness refused 
even to take the oath so that the scope o e committee's legiti- 
mate authority was not squarely raised before the Court. The 
situations presented in Barsky, supra, and in United States v. 
Flaxer, decided June 21, 1956, unreported, are too remote from this 
Case to need distinguishing, for in Barsky the committee was 
investigating the use of funds and in axer it was concerned with 
membership lists of a government employees’ union in which the 
government could perhaps claim a "proprietary Ainterest" similar to 
that in Sinclair v. United States, 279 U.S. 263,266. Here we are 
dealing only w questions askea of a witness -- a private citizen 
-- as to his own associations and affiliations. This situation was 
also present in Watkins, supra. The Watkins holding was distin- 


guished in Point VY) supra, on other grounds. 


8 tes 

Since the power to dnvestigate is at pest coextensive 
with the power to legislate, & conviction for contempt for failure 
to answer questions posed by the committee must be equated with @ 
conviction for refusal to comply with a statute which demanded 
similar disclosures. Let us suppose, therefore, that Congress 
determined that, in aid of preventing conspiracy to overthrow the 
government by force and violence (assumed to be a valida purpose), 


a law was needed, requiring, under criminal penalties, disclosure 


(1) of past or present membership 4n the Communist Party, (2) of 


the past or present membership (to one's knowledge) of all friends 
and associates, (3) of the names of persons known to one's self 

to be associated with organization characterized by the Attorney 
General or by 4 Congressional committee as Communist-front organi- 
gations, Would such @ law be held constitutionally valid on an 
appeal from & conviction for refusal to comply with the disclosure 
provisions? If it would not, & legislative 4nvestigation which 
required such gisclosures, by the same token, would not. 

Thus far the courts have dealt with cases arising under 
statutes requiring disciosures of this kind (though surely not so 
proad) upon penalty of loss of employment or occupational license. 
Such statutes, though quasi-penal 4n effect, surely need not be 
as strictly construed as those providing fine and 4mprisonment. 

Tt could not be said, for example, of & disclosure statute such 

as we are positing that 4t "touches only a relative handful of 
persons, leaving the great majority of persons of the identified 
affiliations and peliefs completely free from restraint," nor that 
4t “leaves those few who are affected free to maintain their 
affiliations and peliefs subject only to possible 1088 of positione.!! 
American Communications Association ve Douds, 339 U.S. 382, at 4O4, 

And where the Supreme Court has upheld such disclosure 
statutes (which are not penal in nature), it has done 680 only when 
they were limited to disclosure of present (American Communications 
Association v. Douds, supra) and knowing (Wiewan v. Updesaft, 344 


U.S. 183) membership, The disclosures here required of appellant 
were not thus limited. 

The question of whether present and knowing membership 
in the Communist Party is itself sufficient grounds for the. 
imposition of criminal penalties has yet to be determined by the 
Supreme Court, which has granted certiorari on the question in 
Lightfoot v,. United States and Scales v. United States, 350 U.S, 
992. And the constitutional validity of the basic federal dis- 
closure statute, the Internal Security Act of 1950, has not yet 


been passed upon by the Supreme Court (Communist Party v. Subver- 


Sive Activities Control Board 76 S. Ct. 663). Even that statute 


required disclosure only of membership in organizations determined 
after notice, hearing and Judicial review to be Communist-action 
or Communist-front organizations, Questions concerning affiliation 
with organizations such as the American Peace Crusade (Counts 8 
and 9) -- justified on the basis that the organization has been 


listed a8 subversive by the Attorney General -- are clearly out-~ 


Bide the scope of compellable testimony, for "#* # * the list is a 


purely hearsay declaration by the Attorney General and could have 
no probative value * * #, It has no competency to prove the 
Subversive character of the listed associations" United States v, 
Remington, 191 F.2d 246, 252 (C.A. 2), cert. den. 343 U.S. 907. 

Thus in the present state of the law there is no precedent 
to support the requirement -- whether by way of statute or by way 
of Congressional investigation -- of any such disclosure as that 
required here of appellant. 

2, The "clear and present danger" test. 

Even if such extensive disclosure could under certain 
circumstances be constitutionally compelled, the legislation (or 
the inquiry) could be defended against attack on First Amendment 
grounds only by a showing of clear and present danger, for the 
Supreme Court has said that in dealing with a resolution of the 
House of Representatives "the problem is much the same as that 
which confronts the Court when called upon to construe a statute," 


United States v. Rumely, 345 U.S. at 43, 


Thus the resolution authorizing this inquiry can be 
Sustained only if the application to appellant meets the strict 
requirements of the clear and present danger test. Compare 
Dennis v. United States, 341 U.S. 494, In Barsky this Court 
applied a different and lesser test-- whether the "danger is 
reasonably represented as potential” (at 247). We have suggested 
that in the light of the Supreme Court opinions in Rumely and 
Quinn this Court's opinion in Barsky must be re-evaluated. But 
even if the test used in Barsky was proper there, it cannot be 
applied as a mechanioal precedent. For in Barsky this Court said 
it relied on a showing "that the President and other responsible 
government officials had, with supporting evidentiary data, 
represented to the Congress that communism and the Communists are, 
in the current world situation, potential threats to the security 
of this country." Commenting on this in the Rumely case, this 
Court said that it was "for that reason and for that reason alone, 
we held that Congress had the power, and a duty, to inquire into 
communism and the Communists." 197 F.2d at 173, 

The representations to Congress to which the Court 
referred were made nine years ago, Whatever the situation may be 
considered to be now in s0 far as the need to protect the public 
against a clear and present danger from the operation of Communists 
is concerned, it is certainly not the same as this Court held it 
to be in 1947. We suggest that it is unreasonable to apply an 
unlimited presumption of continuance to findings made with refer- 
ence to changing world and domestic situations, and that trial 


and appellate courts have the obligation to consider and evaluate 


the current political context of the inquiry. This the trial 


court did not do here. 

The world picture has hardly remained static since 1947, 
The cold war came, turned hot, turned cold again, and is now on 
its way to being relegated to history. On the domestic scene the 
cumulative effect of punitive legislation, intensive prosecution 


and conviction under the Smith Act, social, professional and 


Suspected "subversives" 
Communist Party in this country 60 as to cripple its own power to 
act and to render its influence upon the public at large negligi- 
ble at best, Apparently the Supreme Court itself is prepared to 
consider whether the olear and present danger doctrine as 
enunciated and applied in Dennis can properly be applied to lesser 
lights in the Communist Party, for it has granted certiorari in 
¥ates v. United States, 350 U.S, 947, and Mesarosh v. United 
States, No, 20, October Term, 1956. How much more strongly does 
logic demand that the facts be re-evaluated -- or at least con- 
Bidered -- where not minor party officials but only persons 
alleged to have been influenced by minor party officials are 
involved, 

It 18 respectfully urged that current conditions, which 
this Court can judicially notice, fail to meet either the clear 
and present danger test or the test applied by this Court in 


Barsky. 


III. EVEN IF THE INQUIRY WAS CONSTITUTIONALLY 
AUTHORIZED AND IN AID OF A VALID LEGIS- 
LATIVE PURPOSE THE WITNESS COULD NOT BE 
COMPELLED UNDER CRIMINAL PENALTIES TO 
ANSWER QUESTIONS WHICH INVADED AN AREA 
PR BY THE FIRST AME P 
There are two quite Separate aspects to the First Amend- 
ment defense to a contempt conviction. We have dealt with the 
first aspect in urging our view that the inquiry exceeds the 
8cope of Congressional power to legislate in areas protected by 
the First Amendment. We have shown that since a statute requiring 
disclosure of membership in "subversive organizations" and of 
association with "subversives" would not be constitutionally valid, 
an investigation which requires such disclosures stands on no 
better footing. 
The second aspect of the First Amendment issue is narrower 
and much simpler, and we Suggest that it can best be illustrated by 


posing a hypothetical case free of all the emotion that terms such 


&8 communism and "clear and present danger" evoke. 


Consider a legislative committee holding hearings to 
determine whether funds should be appropriated to provide addi- 
tional school facilities and teaching personnel in a particular 
district. The committee hears testimony as to the capacity of 
existing schools, the number of school-age children in the dis- 
trict, the number expected to reach school age in the next few 
years, Proponents of the appropriations bill show that present 
Schools and teaching staffs are wholly inadequate to cope with 
the school population. Opponents then testify that these figures, 
while correct, are misleading, because they do not take into 
account the fact that a new Catholic parochial school is scheduled 
to open in the district at the next school term and that its 
facilities, combined with those of existing public schools can 
accommodate the entire school-age population, 

In order to determine whether, in the light of this fact, 
additional public school facilities are needed, the committee 
Subpoenas a representative group of parents of school-age children 
believed to be Catholic and asks one or more of the following 


questions; & ef PN vA IM ts oa Ny Lerten 


"Are you a Catholic?" If yes, "Do you plan to send your 


child to the new parochial school?" If yes, "Would your answer 
be the same if new and additional public school facilities were 
available?" "Do you know Mr. and Mrs. Doe?" if yes, "Are they 
Catholic?" If yes, "Could you tell the committee what you know 
of their plans for the education of their children?" 

We suggest that these questions are clearly relevant to 
& valid legislative purpose -- the appropriation of money for 
additional school facilities. Could a witness who does not wish 
to answer refuse to do so on the ground that the questions 


infringed upon his individual First Amendment rights? Compare 


Rupely v. United states, supra.” 


He could not be punished for contempt of the committee, 
not because ite line of inquiry was improper -- these were facts 
the committee needed to know -- but because the committee had no 
right to compel testimony in this area. In refusing to answer the 
committee, the witness was obstructing a bona fide legislative 
investigation but no "urgent necessities in the public interest" 
(Rumely, 197 F.2d at 173) demanded that the committee secure its 
information from the lips of unwilling witnesses. There were many 
other sources open to the committee, and the obstruction of the 
individual witness to the legislative process would be slight 
indeed. 

We suggest that this aspect of the First Amendment ob jec- 


tion was bypassed by this Court, both in Watkins and in Barsky 
In Barsky this Court said (at 248-249); 


*/ An analogous situation 1s presented when evidence 18 sought, 
in contested elections, to determine how a particular citizen voted, 
There are numerous precedents holding that the legislature has no 
power to compel a citizen to disclose his vote. Of these, we choose 
the following because it delineates most olearly the reasons for 

the position adopted by the House of Representatives itself: 


"Where, as in New Jersey, the law allows of voting 
by ballot, thus intending to enable the elector to with- 


hold the knowledge of his choice from all, that law cannot 

80 run counter to its own spirit as to compe im, .on some 

other occasion, to unfo e secret, nee, e@ necessity 
of resorting to a grade of evidence, less direct, but 


which may be, and often is, no less certain than the oath 
of the voter, This position is supported by the decision 
in the election case from New Jersey, in this House, which 
was determined in 1840, In that case, the majority of the 
Committee on Elections * # * laid down the following rule 
as their guide. ‘Although in numerous instances the voter, 
being examined as a witness, voluntarily disclosed the 
character of his yote, yet in many cases he did not appear 
or appearing chose to avail himself of his legal rig 
refuse an answer o' hat point. In such cases, proof o 
general reputation as to the political character of the 
voter, and as to the party to which he belonged at the time 
of the election, has been sufficiently demonstrative of the 
complexion of his vote." (Representative Jenkins, Congress: 
ional Globe, 29th Cong., 1st Sess. 1845-46, App., p. ; 
emphasis supplied.) 


"We are considering a specific question only, - 
which is whether this Congressional committee may 
dnquire whether an dndividual is or is not a 
believer in communism or a member of the Communist 
Party. The answer depends upon the present nature 
of communism and the Communist Party and its posi- 
tion in world and domestic affairs....' 
and in Watkins (at 687): 


ceed 


"Wwe think the Act authorized an inquiry into 
4nfiltration by Communists into labor unions and 

that this inquiry was such an inquiry." 

Let us concede this arguendo. And this concession would 
be dispositive of the case were this an appeal from a conviction 
for perjur committed 1n answers freely given 4n the course of an 
inquiry. But this 48 not a perjury case. The 4ssue is not 
whether appellant has a right to speak falsely but whether he has 
a right to remain silent. {The issue is not whether Congress has 
power to ask -- let us assume 4t does -- but whether it has power 
to compel an answer. For of course a witness may have a constitu- 
tional right to refuse to answer & quer yin while the mere asking 
of the questions infringes no rights 


- The issue to be met is not whether the committee needs 


and has a right to get the information, but whether it has a right 


to get it from an unwilling witness. This question is basic to 
the First Amendment guarantees and it cannot be dismissed as this 
Court dismissed it in the Watkins case, as quoted above. 

Here we must weigh the needs of the committee for the 


4nformation 1t sought from appellant against the right of appellant 


eer ene NCGS 


#/ United States v. Lattimore, 215 F.2d 847, 855 (App. D.C.) 
TRyen if Lattimore ... had a right not to speak, 
he did not have a right to speak falsely, When he chose 
to speak under oath he was obliged to speak truly and 
was subject to the penalties of perjury if he lied on a 
material matter." 


##/ 8 Wigmore, Evidence, (3d ed.) Section 2268, But see the 
caveat of the second Circuit on this general rule in 
United States v. Hiss 185 F.2d 822, 832. 


« 
‘not to disclose tee _Conceding, arguendo, a valid and important 


legislative purpose we must consider what other sources of infor- 
mation are open to the committee and how much of an obstruction 
to legislation the witness' refusal to answer creates, 

The scope of the constitutional power of Congress to com- 


pel testimony is determined by the application of a basic doctrines 


"The least possible power adequate to the end proposed, ' 


"That the Congress should have the power and 
means to secure any information which it needs in 
the public interest is certainly beyond question. 
Certainly there should be no barrier which would 
prevent the Congress from obtaining such information, 
but also, certainly, this information should not be 
had at the expense of the American tradition that no 
one should be prosecuted for or convicted of crime 
upon confessions coerced from him or testimony which 
he has been compelled to Give. There are ample ways 
within that tradition, with diligent investigation, 
upon testimony of others, and voluntary statements of 
the acoused to bring guilty persons to Justice," 

United States v. Jaffe, 98 Supp. 191, 197 (D.C.D.¢.). 


##/ Compare debate in Congress on the recent citation of playwright 
Arthur Miller for contempt, supra, at p. 13210, 


"MR, MULTER: W411 the gentlemen tell the House 
Please what legislation has been interfered with that 
you could not repair or could not propose because you do 
not know the names of certain persons that associated 
with this man? 


"MR. JACKSON: As the committee was very much 
interested in this particular period and in those who 
were members of the Communist Party because of an inves- 
tigation in the area of passport frauds prevalent at 
that time it was the purpose of the committee and pres- 
ently is the purpose of the committee to make such 
recommendations, as may be considered necessary to the 
HouBe in that area. ... 


"MR. MULTER: ‘The point of my decision 18 -- what 
difference does it make whether it was John Jones or Joe 
Smith or whether it was 1 person or 10 persons who are 
Communists? The fact has been established that there 
have been many Communists engaged in these activities, 
and I cannot see what difference it makes as to whether 
it was one person or another or a great number more or 
less, You have the facts as to the participation of 
these Communists in these activities, Why cannot you 
now bring in proposed legislation without this informa- 
tion that this man refused to @lve you on the grounds 
that would require him to ‘squeal! to use the colloquial 
term about people who may or may not be Communists ?' 


04 / Anderson ve Dunn, 6 Wheat. 204, 230-231; Harshal) v. Gordon 
eS. 521, 41; Toth v. Quarles, 350 U.S. 11, 23. 2 


Where the First Amendment is invaded, the test to be 
applied is that proposed by Chief Judge Learned Hand in the 
Dennis case, (183 F.2d at 212), and adopted by the Supreme Court 
in ite affirmance (341 U.S. 494, 510): 

"In each case /Courts/7 must ask whether the gravity 

Sustifies such invation of free speech as 18 neces- 

sary to avoid the danger.” 

If the information withheld is trivial and inconsequen- 
tial in the over-all picture or if the committee has other 
unobjectionable sources from which it can learn what it needs to 
know, the witness cannot be punished for obstructing the legisla- 
tive processes, since his First Amendment right outweighs the 
necessities of public interest in securing the information he has, 
The "eyil" of this situation is not communism or conspiracy to 
advocate or any such broad, general problem with which the legis- 
lature may seek to cope. The evil is no more and no less than the 
danger to obstruction of the legislative processes by the with- 
holding of the pertinent information which a single individual may 


possibly possess. 


The power of the legislature to investigate is based upon 


the legislature's need for information in order to enable it to 
act wisely and effectively in determining what legislation it 
should adopt. Such need arises only "where the legislative body 
does not itself possess the requisite information.” Mc@rain v. 
Daugherty, 273 U.S. 175; Ex Parte Hague, 9 N.J. Misc. 89, 150 A. 
322; People v. Webb, 5 N.¥. Supp. 855. Even where it inquires 
4nto matters not within the scope of the First Amendment, Congress 
may not demand information concerning the private affairs of a 
citizen, unless it is seeking and does not have information 
required in connection with the consideration of legislation or 
the need therefor. 

Let us consider the information sought to be elicited 
from appellant which he declined to supply and for withholding 
which he has. been found guilty of contempt. In summary, the com- 


mittee wanted to know whether appellant, a labor leader, was now 


a@ member of the Communist Party, whether he had ever been, whether 
he knew Elmer Johnson and Russell Nixon to be members of the 
Communist Party, whether Johnson or Aron ever appeared and 
addressed a group of people at a time when appellant was present 
and the nature of appellant's activity and sponsorship of the 
American Peace Crusade in 1948, 

This committee and other committees of Congress have long 
been investigating the nature and extent of Communist infiltration 
and influence in labor unions, Almost ten years ago, in American 
Communications Association v. Douds, 339 U.S. 382, at 389, the 
Supreme Court commented: 

"Congress had a great mass of material before 

it which tended to show that Communists and others 

proscribed by the statute (Section 9h of the Taft- 

Hartley Act) had infiltrated union organizations....."' 
The hearings preliminary to the passage of the Internal Security 
Act of 1950, and the hearings on the Butler Bill (which was 
ultimately incorporated into the Communist Control Act) added ream 
after ream to the pages of Seatimony on the question of Communist 
influence in labor unions. © 

The House Un-American Activities Committee has at various 
times itself investigated subversive activities in the field of 
labor (R. 24) and had considerable information which 4t had obtained 
4n public, sworn testimony concerning the union of which appellant 
was an officer (R. 25, R. 66, R. 70-72). The information sought 
from appellant could only have been -- if his answers were affirma- 
tive -- an infinitesimally small cumulative addition, or if his 
answers were negative they would serve as an inconsequential con- 
tradiction to the overwhelming quantity of contrary evidence 
already in the committee's possession, The committee would not 


have suffered serious obstruction if it lacked the information it 


sought from the appellant. 


*/ See statement of Senator McCarran quoted in United States v. 
Lattimore, 215 F.2d 847, 864. 


+ 
But in point of fact it did not lack this information..- 


It already had information on the precise questions which it asked 
appellant and which form the basis of the counts in the indictment 
against him. It had heard testimony concerning the Communist 
Party membership of Aron and Johnson, counts 4 and 6 (R. 77), and 
the latter had apparently been identified as a Communist Party 
officer in the press (R. 212). It had information as to the 
activities and sponsorship of the American Peace Crusade, counts 
8 and 9 (R. 78-84, 86-87), and as to appellant's connection with 
it (Re 93-95). It also had in its possession evidence to give 
full credit concerning Russell Nixon's alleged membership in the 
Communist Party (count 7 and R. 105-106). It had sought this 
4nformation from Mr. Nixon, himself (R. 223). As to the question 
of appellant's own membership in the Communist Party (count 2, on 
which he was found not guilty, and count 3) the non-Communist 
affidavits he had filed pursuant to the Taft-Hartley Act were 
available to the committee and the committee admitted that it 
already had in its files enough material on appellant's background 


and activities in the "subversive" field to fill a three-page 


summary report (R. 281-282). 


#/ One member of the subcommittee said in hearing the witness who 
mmediately preceded appellant; 


"Mr. Doyle; *## But may I make this clear: That 
we a8 a committee have had plenty of evidence 
over the Nation that the Communist Party in this 
country has had and does now have a continuous 
infiltration program to try to take control of 
the policies and functions of certain labor 
unions and our information is that the Communist 
Party has had that policy toward the union of 
which you are a member. 

ane 


"### We wouldn't be having you and the other 
people here to help us in this investigation if 
we didn't have pretty definite information about 
certain levels in UE. But we would not be having 
this investigation if we did not have pretty 
clear evidence of some sort of subversive activity 
in your area," 


vestigation of Communist Activities in Fort Wayne 
na, rea, Pp. 


How important was it, therefore, in terms of any valid 
legislative purpose, for the committee to have the information it 
sought from appellant, and how much of an obstruction, if any, 
did he present to the legislative process? In terms even of what 
we have shown above to be its true purpose -~ exposure of 
appellant's Union, appellant's testimony was not needed, for the 
committee in 4ts Annual Report following the hearing detailed the 
information it had (without appellant's cooperation) concerning 
the Union (R. 243-245, 248). The committee's reason for calling 
appellant at this time was not to elicit information but merely 
to obtain the publicity incident to additional and cumulative 
exposure through press reports, particularly at a time when a 
representation election to which the Union was a party was 
pending. 

The conclusion is inescapable that even if the inquiry 
were constitutionally authorized, even if it had a valid legisla- 
tive purpose and even if the questions asked were relevant and 
pertinent to that purpose, appellant's refusal to answer was not 
such an obstruction to legislative activity as to warrant an 
infringement of his First Amendment rights by compelling him to 


answer under penalty of contempt. 


IV. THE INDICTMENT IS INSUFFICIENT TO 
LLEGE A CRIME UNDER SECTION 192 
The indictment (App. 1) recites that appellant appeared 
as a witness before a subcommittee of the House Committee on 
Un-American Activities on February 28, 1955, and March 1, 1955, 
"was asked questions which were pertinent to the question then 
under inquiry", and "unlawfully refused to answer those pertinent 


questions." The indictment then recites, in the form of nine 


separate counts, the nine questions which appellant refused to 


answer, It does not allege wilful or knowing refusal to answer or 
what was the question under inquiry when appellant testified. 
The Sixth Amendment has always been construed to require 


that an indictment set forth the elements of the offense “with 


clearness and all necessary certainty, to apprise the accused of 
the orime with which he stands charged" United States v. Mills, 
7 Pet, 138, 142. See also United States v. Cruikshank, 92 U.S. 
542, 558; United States v. Hess, 124 U.S. 483, 486, 


This is true of indictments in every area but especially 
"when the charge in an indictment is in the area of the First 
Amendment, evidencing possible conflict with its guarantees of 
free thought, belief and expression, and when such indictment is 
challenged as being vague and indefinite, the Court will uphold it 
only after subjecting its legal sufficiency to exacting sorutiny" 
United States v. Lattimore, 127 F. Supp. 405, 407 (D.C.D.C.), 
affirmed by a divided court, 232 F.2d 334. 


A. The indictment fails to allege wilful or knowing refusal to 


answer. 

The indictment alleges merely that appellant had "unlaw- 
fully" refused to answer the questions put to him. To say that an 
act is done unlawfully without more is merely to state that a vio- 
lation has occurred without specifying the nature of it. United 
States v. Schneiderman, 102 F.Supp. 87, 91, 93 (D.C. Calif.). 

In Quinn v. United States, supra at 165, the Supreme 
Court emphasized that Section 192, like the ordinary federal criminal 


statute, requires a criminal intent -~- in this instance a deliberate, 


ee eet A A EE 


#/ In commenting on an insufficient indictment in a similar 
Contempt case, the trial court said in United States v. mont, 


18 F.R.D. 27 at 35 (S.D.N.Y.), (aff'd. C.A.e, August 14, ; 
unreported, slip opinion p. 2023), 


“We are here dealing simply with a matter of pleading, 
but this is no technical or formal matter. It is a 
matter of importance not only to the defendants charged 
with a serious crime but also to the orderly conduct of 
congressional inquiries. The times in which we live 
have brought before the courts a flood of cases involv- 
ing the congressional investigative power, its limita- 
tions, and the rights of witnesses called before such 
investigative bodies. The recurrence of many aspects 
of the problem has moved the Supreme Court to comment 
1% # # e would have to be that "blind" court of 
which Mr. Chief Justice Taft admonished in a famous 
passage, * * * that does not see what "/4711 others can 
see and understand" not to know that there is wide con- 
cern, both in and out of Congress, over some aspects of 
the exercise of the congressional peer of investigation! 
United States v. Rumely, 345 U.S. 41, 44," 


intentional refusal to answer. Based on this doctrine, the trial 
court in United States v. Lamont, supra, held that the failure to 
include such an element in the indictment required its dismissal. 
The use of the conclusory word "tunlawful!! can be cor- 
rected by supplementation through the setting forth of additional 
facts in the indictment itself,*/but if the allegation is entire- 
ly lacking in the indictment it cannot be corrected by proof at 
the trial. The "harmless error!’ doctrine will not save an in- 
dictment which fails to allege an essential element of the crime. 
Markham v, United States, 160 U. 8. 319; United States v. Carll, 
105 U. af 611; Harris v. United States, 104 F. 2d 41 (CA. 8). 
The indictment is defective for its failure to plead 


deliberate, intentional or knowing refusal to answer *#/ 


Be dictment fails to state t the "question under 
when appellant testified 


Title 2 U.S.C. 192 punishes only the refusal to answer 
questions "pertinent to the question under inquiry.'! Since a 
valid indictment must adequately inform the accused of the charges 


#/ In Sin ve United States, 279 U.S. 263, the indictment 
used the conclusory phrase then and there unlawfully did refuse 
to answer said question.'' However, as the text of the Supreme 
Court decision shows, that indictment exhaustively set forth facts 
showing the 'knowledge't of the witness of facts making his act 
criminal. The Supreme Court stated (at 288): 


"The first count alleges that Senator Walsh, a member of 
the committee, propounded to him a question which appel- 
lant knew was pertinent to the matters under inquiry? ++,!! 


And the indictment left no doubt as to the "knowing!t by Sinclair: 


WT S/aid Hon. Thomas J. Waleh thereby meaning and intend- 
ing, as said Harry F. Sinclair then and there well knew 
and understood, to elicit from him, the said Harry F. 
Sinclair, facts, which then were within his knowledge, 
touching the execution and delivery of a certain 

contract # # #,!? 


##/ ~=6We appreciate that this Court has decided this question 

versely to our contention in United States v. Deutch, No.13,060 
decided July 26, 1956, and that the District Court has taken the 
same position. iaited States v. O'Connor, 135 F. Supp. 590; United 
States v. gacher, 9 F. Supp. 853. The view of this Circuit on 
the issue is, however, in conflict with that taken by the Southern 
District of New York in United States v. t, supra, and the 
issue has not finally been passed upon by the Supreme Court. 
Accordingly, we wish to save the point. 


against him with sufficient certainty to enable him to frame his 
defense, it is an obvious requirement of a valid indictment 
under Section 192 that it state what question was under inquiry. 

There is no presumption of pertinency; it must be pleaded 
and proved by the prosecution. Sinclair v. United States, 279 
U.S. 263, 296, 297; United States v. Rumely, 345 U.S. 41; Bowers 
Vv. United States, 92 App. D.C. 79, 202 F.2d 447; Keeney v. United 
States, 94 App. D.C. 366, 218 F.2d 843, 845, As this Court said 
in Bowers, at 448; "The initial step in determining the perti- 
nency of the question is to ascertain the subject matter of the 
inquiry then being conducted by the subcommittee." 

In United States ex rel, Cunningham v. Mathues, 33 F.2d 
261, 263 (C.A. 3), the court considered the validity of an indict- 
ment charging the defendant with a refusal to answer certain 
questions asked him by a Senate committee. The issue involved was 
whether the indictment showed probable cause warranting removal 
for trial. The court held the indictment insufficient for want of 
a showing of pertinency on its face and quoted the following from 


United States ex rel. Cunningham v. Barry, 29 F.2d 817, wherein 


the same court had considered the pertinency of those very 


questions: 


"After full consideration, we are of opinion no 
facts, reasons, or grounds have been shown or now 
appear which make pertinent the inquiry into how 
Cunningham made the money which he admits he con- 
tributed. That a situation might arise where the 
facts would show such questions were pertinent goes 
without saying, but under the present situation and 
‘no such facts appearing, we hold Cunningham was 
justified in declining to answer the questions asked 
him, and that this warrant, whose only foundation 

is alleged contempt for refusal to so answer has no 
support in law. Accordingly we hold the court below 
was in error, and the record will be remanded, with 
instructions to discharge the petitioner." 


The court concluded by stating: 


"The prima facie evidence of probable cause which 
the indictment established is overcome by its own terms 
in failing to charge a crime." 


A district court recently took this view and dismissed an 
indictment in a case involving contempt of a subcommittee of the 


House Committee on Un-American Activities. In United States v. 


Metcalf, unreported, D.C.S.D. Ohio, W.D., Criminal No. 3052, the 


court said: 

"Tt 48 an essential element of the crime that the 

subject under inquiry by the subcommittee must be 

within the scope of the authority granted to the 

committee. The nature of the inquiry that was 

under investigation by the subcommittee at the 

time the defendant refused to answer questions 

should be alleged in the indictment with more 

particularity. It should be further alleged that 

such subject of inquiry was within the scope of 

authority granted to the committee by the statute 

enacted by Congress and the resolution passed by 

the House," 

Pertinency in a Section 192 indictment has exactly the 
same importance as it does in a perjury indictment. In either 
situation, the accused may well base his defense on the sole 
ground that the questions he refused to answer (or answered 
falsely, in a perjury case) were not pertinent to the inquiry. 
Perjury indictments do, as a matter of course, describe the nature 
of the inquiry so that pertinency may be determined on the face of 
the indictment. See, for example, Count I of the indictment in 
United States v. Lattimore, as set forth at 215 F.2d 847, 856, n. 2, 

In order to frame his defense, it is necessary for a 
defendant to know on what view of the purpose of the inquiry the 
government rests its charge. The issue of what the subject under 
inquiry was goes also to the intent of the witness in his refusal 
to answer, for while a "conclusive presumption of intent to 
violate the statute might attach to a naked refusal to answer * * *# 
no such presumption would attach to a refusal to answer a question 
not shown to be ‘pertinent to the question under inquiry, '" 
Bazelon, J., concurring in Bowers v. United States, 202 Fed 447, 
453, 

In the instant case, during the course of the hearing 
itself, there was considerable vacillation as to the "subject 
matter under inquiry" (Cf. e.g., R. 128 Communist Party activities 
in Ohio; R. 228 Communist peace moves; R. 229 Communist infiltra- 
tion of labor unions; R. 243 misappropriation of labor union funds 

for Communist purposes; R. 248 industrial espionage. The trial 


court at one point considered that a showing of pertinency to the 


Resolution would be sufficient, R. 54). This presents severe 
difficulties to a witness in determining, at the time the question 
is posed, whether or not he is obliged to answer it or whether he 
may refuse on the ground that it is not pertinent. But irrespec- 
tive of the duty of the chairman of the committee to apprise the 
witness of the subject of the inquiry at the time the question is 
posed, surely at least by the time a witness is indicted for 
refusal to answer, he is entitled to be informed of the subject 
matter of the inquiry and the alleged pertinency of the questions 
thereto, The complications which can result from a trial court's 
acceptance of an incomplete indictment are well illustrated by the 
comment on United States v. Kamin, 135 F. Supp. 382, 386 (D.C. 


Mass.), made by the Court of Appeals in the Second Circuit in its 
* 


recent decision in United States v. Lamont. 

The reasons for the omission of allegations of the 
question under inquiry are not inscrutable. Just as the indict- 
ment in the Lamont case lacked a recital of the authority of the 
subcommittee there involved because there was no authority to set 
forth, so here the nature of the question under inquiry is missing 
because, indeed, there was none, 

The very phrasing of the issue--what was the subject 
under inquiry?--perhaps begs the question, It would be better to 


"In United States v. Kamin, D.C. Mass., 135 F.Supp. 
382, 136 F.Supp. 791 * * * the indictment contained 
no allegations showing the nature of the subject of 
the inquiry in question or the committee's authority 
to conduct such an inquiry. Defendant's motion to 
dismiss the indictment was denied * * #* 


"Defendant Kamin was then put to trial and subse- 
quently acquitted upon a determination * * * that 
the alleged instances of refusal to answer questions 
took place during the course of an inquiry which lay 
outside of the scope of the subcommittee's authority 
* * * Thus an unnecessary trial might have been 
averted had it been made clear in advance thereof 
that there was lacking an essential element of the 
crime charged, namely, that the inquiry was within 
the subcommittee's authority" (united States Ve 

mont, unreported, decided Augus ’ » CoA. 2, 
stip Opinion p, 2028-2029). 
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This memorandum is submitted in response to the Court's 
order of September 25, 1959 permitting appellant to file a memoran~ 
dum "with respect to the effect of the opinion of the Supreme Court 
4n Barenblatt v. United States, and any other opinions of the 


Supreme Court in recent relevant cases" on the appeal in this ‘case. 


SUPPLEMENTARY QUESTIONS PRESENTED 
1. Appellant contends that a proper legislative subject 


matter to which the interrogation was deemed pertinent (Watkins v. 
United States, 354 U. S. 178) was not made clear to him, What is 
the impact of the Supreme Court's decision in Barenblatt v. United 
States, 360 U.S.109 on this contention? 

2. Appellant contends that the purpose of the hearing, which 
gave rise to this proceeding was to attaint, expose and injure him. 
What is the impact of the Supreme Court's opinion in Barenblatt Vv. 
United States, 360 U.S. 109 on this contention? 

3. Appellant contends that his rights under the First Amend ~ 
ment were invaded without the constitutional justification of a 
proper legislative purpose. What is the impact of the Supreme Court's 


decision in Barenblatt v. United States, 360 U.S. 109, on this con- 
amececeaa iy tention?——— ASS es See 


1. The only subject matter of the Committee hearing of which 
appellant, a union leader, had knowledge prior to the hearing was 
& Committee purpose, announced on the eve of a collective bargaining 
election, to expose the alleged fact that appellant was "a card- 
carrying Communist" and that "the rest was up to the community." 
Moreover, this announcement was preceded by releases in the local 
press of another community where an election was also scheduled 
that appellant had been subpoenaed to testify and that the Committee 
was interested in breaking appellant's union for the good of the 
country (Main Brief, pp.1-2). 

Appellant's motion objecting to the hearing because of the 
impropriety of its objeotive* was filed at the beginning of the 
hearing. If the Committee in fact had a proper purpose, appellant 
was entitled to be told what it was, then and there. Instead, ap- 
pellant's motion was disregarded and the Committee proceeded with- 
out telling him what purpose required his testimony. 

In the Barenblatt case the petitioner contended, as here, that 


he had not been adequately apprised of the topic under inquiry and 


the connective reasoning whereby particular questions were pertinent 
to it. The Supreme Court ruled that the petitioner's own memorandum 
of objections demonstrated his awareness of the nature of the con- 
templated inquiry. Here, precisely the contrary is true, Appel- 
lant's motion, based upon substantial proofs, demonstrated that 

the Committee had an improper purpose. No attempt was made to ap- 
prise the witness that his views with respect to the purpose of 


the hearing were erroneous or inaccurate, 


 eeneneneeeenenmeeees eee 


* A motion which the government has ignored as completely as it 
has ignored the admitted (App. 7, 13) statement of the Chairman 
regarding the Committee's exposure purpose, 


iI 
We have already set forth at length our contention that the 


hearing was conducted with the purpose to expose and punish appel- 


lant. We submit that this proceeding is a plain example of a legis- 
lative trial conducted for the purposes of punishment and retribu- 
tion. It violates the principle of the separation of powers and 

is expressly prohibited by Article I, Section 9 of the Constitution. 

Like the Supreme Court, this Court has recognized that not 
every investigation conducted by a Congressional committee is 
necessarily in aid of the legislative processes, 

Barenblatt in no way alters or weakens the rulings of the 
Court in Quinn and Watkins that only a legislative justification 
can sanction the use of the Committee's compulsory process. As the 
Court said in enblatt: 

"Broad as it is, the power is not, however, with- 
out limitations, Since Congress may only investi- 
eh into those areas in which it may potentially 

egislate or appropriate, it oannot inquire into 
matters which are within the exclusive province of 
one or the other branch of the Government. Lacking 
the judicial power given to the Judiciary, it ocan- 
not inquire into matters that are exclusively the 
concern of the Judiciary. Neither can it supplant 
the Executive in what exclusively belongs to the 
Executive, And the Congress, in common with all 
branches of the Government, must exercise its 
powers subject to the limitations placed by the 
Constitution on governmental action, more particu- 
larly in the context of this case the relevant 
limitations of the Bill of Rights." 360 U.S.109,111. 

The Court, while disinclined to consider the motivation of 
particular Congressmen, did consider itself duty bound to determine 
whether a legislative purpose existed. Thus it said: 

"ee Having scrutinized this record we cannot say 
that the unanimous panel of the Court of Appeals 
which first considered this case was wrong in con- 
cluding that 'the primary purposes of the inquiry 
were in aid of legislative processes.' 240 F. 2d, 
at 881." 360 U.S.109,133. 

Manifestly, whether an inquiry is in aid of legislative pro- 
cesses turns on the facts of each individual case. Here, in contrast 
to Barenblatt, the Committee proclaimed an improper purpose. Under 
these circumstances, the.Court cannot Supply a proper justification 


for the inquiry. 


ll 
The Supreme Court in the Barenblatt case did not rule that 


the First Amendment imposes no limitations on the scope of Con- 


gressional hearings of the kind involved here. The Court said in 


the nblatt case: 


"The Court's past cases establish sure guides to 
decision. Undeniably, the First Amendment in some 
ciroumstances protects an individual from being 
compelled to disclose his associational relation- 
ships. However, the protections of the First Amend- 
ment, unlike @ proper claim of the privilege against 
self-incrimination under the Fifth Amendment, do not 
afford a witness the right to resist inquiry in all 
circumstances. Where First Amendment rights are as- 
serted to bar governmental interrogation resolution 
of the issue always involves a Bab Lie by the 
courts of the competing private and public interests 
at stake in the particular circumstances shown." 


Here a balancing process does not sanction the challenged 
interrogation. The governmental interest asserted here is not the 
investigation of a legislative subject matter but the desire to 
punish an individual and his union. The values protected by the 
First. Amendment are reduced to a cipher if the Court holds that they 
are outweighed by the publics interest in punishing a witness for 
his political views. 


Respectfully submitted, 


' FRANK J. DONNER 
342 Madison Avenue 
New York 17, N.Y. 


DAVID REIN 
711 Fourteenth Street,N.W. 
Washington 5, D.c. 


Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


Appellant, refusing to answer certain questions posed 
by a subcommittee of the Committee on Un-American Ac- 
tivities of the House of Representatives on the grounds 
of the First Amendment, but at no time asserting lack of 
pertinency, heard the statement of the chairman at the 
beginning of the day’s session describing the subject 
under inquiry, and heard the Committee explain in de- 
tail the pertinency of two questions (Counts 8 and 9). 

In the opinion of the appellee, the questions are: (1) 
whether, at the time of appellant’s refusals to answer, he 
was informed, under all the circumstances, sufficiently to 
permit him to make a considered choice; and (2) whether, 
absent ‘‘objection of the witness on grounds of pertinency,”’ 
he was entitled to any explanations of the subject under 
inquiry and the pertinency of the questions thereto. 
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v. 
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BRIEF FOR APPELLEE AND ANSWER TO MOTION FOR 
SUMMARY REVERSAL 


COUNTERSTATEMENT OF THE CASE 


Subsequent to a resolution ' voted by the House to certify 
the instant case to the United States Attorney, an indict- 
ment was returned charging appellant with refusal to an- 
swer pertinent questions posed by a subcommittee of the 
Committee on Un-American Activities of the House of 
Representatives (R. 452). Found guilty on several counts 
in a jury-waived trial, appellant was sentenced, in June, 
1956, to nine months imprisonment and to pay a fine of 
two hundred dollars (R. 473). 

After the decision in Watkins v. United States, 354 U.S. 
178 (1957), appellant filed a motion for summary reversal, 
asserting therein that in view of that case there no longer 
are ‘‘issues in this case which require briefiing and argu- 
ment.’’? The reasons set forth herein as requiring affirm- 
ance of the judgment of the conviction are grounds for 


1Gov. Ex. 5, R. 41. 
(1) 


2 


denial of the motion and this brief is therefore additionally 
offered as appellee’s opposition to summary reversal.” 

The counts on which appellant was convicted (R. 473) 
charged refusals to answer whether he was a member of 
the Communist Party and to give certain information 
about himself and about his connections with other per- 
sons and with the American Peace Crusade.* 

The testimony of appellant is printed under the title 
“Investigation of Communist Activities in the Fort Wayne, 
Indiana, Area,’’* covering appellant’s appearances on 
February 28 and March 1, 1955. When the subcommittee 
convened on the morning of February 28, 1955, the acting 
chairman (Congressman Moulder) stated: 


‘‘There will be considered at this hearing testimony 
relating to Communist Party activities within the field 
of labor, the methods used by the Communist Party to 
infiltrate labor organizations, and the dissemination 
of the Communist Party propaganda. 


2 The appellee had previously requested deferment until decision 
in the Sacher, Flazer and Barenblatt cases (D.C. Cir. Nos. 13302, 
12027, 13327), remanded by the Supreme Court for reconsideration 
(in the light of Watkins), 354 U.S. 929-930 (1957). 

3 Counts: 3: “Are you now a member of the Communist Party?” 
(R. 452, 191); 4: “You have left us under the impression at this 
point that by reading the newspapers you knew that Johnson was 
chairman of the Communist Party of Indiana and I am asking you 
if that is the only way you knew Johnson.” (R. 212); 6: “Mr. 
Gojack, did Mr. Elmer Johnson or Mr. Aron ever appear and ad- 
dress a group of people when you were present?” (R. 217); 7: “May 
I ask the witness, do you know whether or not Russell Nixon is a 
member of the Communist Party?” (R. 226); 8: “Did you take 
active part in the peace pilgrimage to Washington which was organ- 
ized by one of the ‘front’ organizations known as the American 
Peace Crusade?” (R. 227) ; 9: “What method was used to get you as 
an original sponsor? [That is, original sponsor of the American 
Peace Crusade.]” (R. 453, R. 232). 

+Gov. Ex. 8, R. 58. Appellant’s testimony was read into the 
record as follows: R. 132-140, 180-194 (Feb. 28); 110-124, 195-219, 
223-233, 234-235 (March 1, 1955). 
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“In the course of the investigation conducted by this 
committee at Dayton in September, 1954, information 
was obtained indicating that one or more of the wit- 
nesses to be heard today should have firsthand knowl- 
edge of Communist Party activities in the area of 
Dayton and elsewhere.’ 


(R. 127, 128, Gov. Ex. 8, p. 19). In its Annual Report for 
the year 1955, issued in January, 1956, (additionally of- 
fered, R. 47, as exemplative of a sustained legislative pur- 
pose),® the Committee had had occasion to inform the Con- 
gress: 


“On the basis of hearings and investigations, the 
committee during 1954 issued several reports to the 
Congress and the American people. The first of these 
reports was ‘Colonization of America’s Basic In- 
dustries by the Communist Party of the U. S. A.’ 
This report reflects the committee’s findings on the 
Communist Party’s endeavors to secure a foothold 
in the vital basic industries of this country. The com- 
mittee points out in this report that the Communist 
Party had directed its intellectuals and white-collar 
workers to leave employment in their own chosen fields 
and to obtain positions in industries vital to defense, 
such as steel, electricity, and the maritime. In many 
cases, persons were required to leave their homes and 
travel to distant cities in order to carry out this Com- 
munist directive. The committee issued this report to 
warn and alert the Congress and the industries- in- 
volved regarding these efforts by the Communist Party 
in the United States.’’ (R. 56).° ; 


5 Also demonstrating the sustained legislative purpose of the Com- 
mittee were the lengthy legislative recommendations contained in 
its annual report to the House for the year 1955 (R. 249 et-seq., 
Gov. Ex. 10, R. 237, H.R. Rep. No. 1648, 84th Cong., 2d Sess. 35- 
36 (1956) ). 

6 Gov. Ex. 7, R. 57, H.R. Rep. No. 57, 84th Congress, 1st Sess., 
2 (1955). 
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It will be recalled (note 3, supra) that appellant was 
charged with refusing to answer whether he was a member 
of the Communist Party and to give information concerning 
Elmer Johnson, Henry Aron, Russell Nixon and the 
American Peace Crusade. As to these subjects, appellant, 
residing in Fort Wayne, was general vice-president and 
district No. 9 president of the United Electrical, Radio and 
Machine Workers of America (UE) (R. 132, 134). The 
Committee had received sworn testimony in 1951 from a 
long-time district president of UE, a former Communist 
named Decavitch, that the Communist Party had infiltrated 
the union to the extent that of its important officials ‘99.9 
per cent”’ were ‘‘pure Communist Party members’’ (R. 25, 
67-68, 70). In July, 1953, a former Communist, Jack Davis, 
who had been an organizer for UE, testified that all of the 
organizers for UE who attended meetings were members 
of the Communist Party (R. 71-72). 

Elmer Johnson and Henry Aron, the Committee had re- 
ceived testimony, were, respectively, chairman and secre- 
tary of the Communist Party, District of Indiana (R. 75- 
77). Russell Nixon had been identified in 1953 by a former 
Communist school teacher and Washington legislative 
representative, Miss Dorothy Funn, as a lobbyist for UE 
in Washington and a member of the Communist Party (R. 
97, 100, 103, 106). : 

The Committee had information? that the American 
Peace Crusade (which conducted a peace demonstration in 
Washington on March 15, 1951, R. 111, 229) was a 


7 The Committee had occasion to report for 1955 “The committee 
scheduled an investigation and hearing in 1955 to determine whether 
the district office which guides locals in two important Midwest 
States was continuing the discredited policies of the national UE 
and placing Communist objectives above union interests... . In 
the course of this investigation, the committee obtained the official 
minutes of various meetings of the executive board of UE District 
9. These documents contained incontrovertible evidence that the 
leadership of District 9 had diverted workers’ union dues to the 
support of the Communist Party.” (R. 243, 244, Gov. Ex. 10, 
Annual Report 1955, p. 21, 22). 
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Communist-front organization® A law enforcement agency 
had supplied the Committee with a letter from Nixon to 
appellant, dated March 27, 1951, enclosing a letter from a 
smelters’ union in Paris, dated a month before the demon- 
stration, denouncing the war in Korea and our European 
policy, while loudly praising the Soviet Union (R. 110-122). 
(Appellant admitted mimeographing and distributing such 
material in his district (R. 236)). A letterhead of the 
American Peace Crusade, dated February 1951, described 
appellant as an original sponsor (R..94). Appellant was 
also a signatory on a leaflet published by the American 
Peace Crusade, subtitled ‘“‘Bring Our Boys Home from 
Korea. Make Peace with China Now” (R. 94, 95). 

The forthcoming hearing at Fort Wayne, Indiana, had 
been announced approximately February 9, 1955, at which 
time a newspaper had mentioned appellant as a prospective 
witness (R. 167, 252-253). The following morning, Febru- 
ary tenth, the chairman of the Committee (Congressman 
Walter) received a telegram from appellant (Gov. Ex. 9, 
R. 169). This highly abusive document stated that appel- 
lant had every right to ask (in view of the Scheduled NLRB 
election at the Magnavox Plant on February 24), and in 
view of the criminal conviction of former Committee chair- 
man Thomas for ‘‘bribery”’ (sic.), whether the Committee 
had been bribed by management to help it in ‘‘union bust- 
ing’? (R. 169-170). The appellant wanted to know ‘which 
type Matusow witness Representative Walters and the Mag- 
navox Company would use”’ (R. 170). Appellant described 
other Committee business as a ‘‘witch hunt’’ in which one 
of the members made a ‘‘lying claim’’ (R. 171). In general 
criticism of the Committee, appellant quoted an editorial 
describing the Committee as run by “‘publicity-mad_ zeal- 
ots”? who “‘tarnish’”’ the Congress with their ‘‘stench’’ (R. 
171). The telegram ended with a request that the House 
investigate the obvious tie-up between the Chairman and 


8 Committee counsel testified that the Committee used this term 
in the statutory sense. The definition in the Internal Security 
Act of 1950 is the work of this Committee (R. 86). 
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the Magnavox Company indicated by the chairman’s 
“‘brazen’”’ conduct in scheduling the hearing (R. 172). 

On February 14, 1955, George Goldstein, Washington 
representative of UE, sought a continuance of the hearing 
until after the union election at Magnavox. Because of the 
nature of the telegram sent by appellant on the tenth, 
Chairman Walters determined to hear Mr. Goldstein only 
at a reported session. The Committee’s transcript of this 
interview ® indicates that the chairman made clear to Mr. 
Goldstein that he first knew of the election when he received 
appellant’s abusive telegram (R. 154). Although he had 
precipitated the situation, appellant subsequently took 
comfort in an I.N.S. dispatch, relating to the session on 
February fourteenth, as indicative of a ‘union busting”’ 
purpose on the part of the Committee.?® 

In his written statement of objections (note 10, supra) 
appellant stated that the purpose of the Committee was 
“‘breaking a union,”’ violative of the First Amendment. 
As has been seen (note 10, supra), this proposition was 
derived from the inaccurate report of a situation created 


by appellant’s own vilification of the Committee by tele- 


* The Committee’s transcript of the statement of Mr. Goldstein 
on February 14, 1955, was read into the record (R. 152 et seq.). 

1° The author of the story was Robert E. Thompson, called as a 
defense witness (R. 140). Mr. Thompson admitted the Commit- 
tee’s transcript of the session (note 9, supra) was accurate (R. 158). 
The transcript had made clear that any statement of the chairman 
with reference to “union busting” was in direct reference to the use 
of that phrase in appellant’s telegram of February 10 (R. 155). 
The difference between the wire story and the transaction was ex- 
plained by the witness on the ground that he thought there was 
something more said by the chairman or another Representative 
before the session began (R. 158-159). (A continuance until after 
the election was later accorded appellant (R. 176)). 

On the first day appellant appeared before the Committee his 
counsel submitted a written “Statement of Objections to Hearing 
and Motion to Vacate Subpenas” (Def. Ex. 3, R. 273), attached to 
which were three clippings, two of which were based on Mr. Thomp- 
son’s version of the events of February 14. This was to bolster the 
assertion in the exhibit that the purpose of the hearing was to force 
the UE “ ‘out of business’ ”. The motion was denied (R. 277). 
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gram. In the course of his testimony, as the trial court 
found and held (R. 45), appellant raised the First Amend- 
ment, including as to some counts the issue of exposure 
(e.g. R. 226), in support of his refusal to answer the 
questions set forth in the counts on which he was convicted 
(note 3, supra). Intertwined with and offered as supporting 
the First Amendment claim™ were arguments ad hominem™ 
and other diatribes * giving his whole testimony the same 
abusive character as his prefatory telegram above des- 
eribed.* The witness had to be reminded (e.g., R. 189) 
he was constantly reiterating the charge that it was the 
designed policy of the Committee to use “¢paid liars’’ with 
which to ‘‘frame’’ witnesses; that the Committee intended 
to “‘smear’”’ him (R. 182-184, 189). He would not answer 
concerning his knowledge of Communist Party officials 
in Indiana because of the First Amendment, linking this 
claim to fear of the use of ‘‘paid liars” and ‘‘forgers’’ and 
“any other paid informer that you may have’’ (R. 213). 
Asked about Henry Aron, he answered ‘‘To this and to 
every other question you ask me along these lines for the 
reasons I have stated earlier, I don’t know what paid 
liar you have here to do a Matusow job on me”’ (R. 214). 

These are but some of the examples illustrating that 
the Committee was conservative when, in making its annual 


11 The First Amendment, appellant testified, protected him from 
a “witch hunting” committee (R. 190). With reference to his re- 
fusal to testify about Johnson, an Indiana Communist Party official, 
appellant told the Committee: “Because I fear the use of such paid 
informers who as a class are to be despised, I fear to answer the 
question and therefore I invoke the protection afforded by the first 
amendment . . .” (R. 214). 

12 Attacking individual members of the Committee as well as 
other Congressmen, appellant told the Committee it was therefore 
not going to get his cooperation. (E.g., R. 184, 193). 

13 There were some miscellaneous gibes, such as “I haven’t had 
the opportunity to vote myself a $10,000 raise” (R. 188). 

14The reason advanced by appellant for refusing to answer 
whether he was then a member of the Communist Party (Count 3) 
was: “Under the first amendment to the Constitution, you have no 
right to even have this hearing” (R. 191). 
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report to the House covering 1955, it characterized appel- 
lant’s testimony as ‘‘abusive and contemptuons.’’ * 

At no time did appellant in any way indicate ignorance 
or doubt of the matter under inquiry and did not object to 
any questions on grounds of lack of pertinency. 


STATUTE INVOLVED 


Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 
2 U.S.C. § 192 (1952) : 


Every person who having been summoned as a wit- 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques- 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 or less than $100 and impris- 
onment in a common jail for not less than one month 
nor more than twelve months. 


SUMMARY OF ARGUMENT 


I 


The holding of the Watkins case is amply met on the 
record of instant case because the subject under inquiry and 
the pertinency of the questions were made undisputably 
clear to appellant, in spite of the fact that appellant did 
not object to the pertinency of the questions. 


I 


Lack of legislative purpose did not appear from inac- 
curate news reports precipitated by an abusive telegram 
appellant sent the Committee. 


15 R. 246, Gov. Ex. 10, supra note 7, at 21. 
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ARGUMENT 


I 


The Watkins Holding Was Fully Complied With, Although Not 
Applicable. 

As set forth in the Counterstatement, appellant now 
relies solely on Watkins v. United States, 354 U.S. 178 
(1957), decided after his conviction, and asserts in a 
motion for summary reversal that in view of that case 
there no longer are ‘‘issues in this case which require 
briefing and argument.’’ 

Appellant’s reliance upon Watkins is misplaced. In 
Watkins the Court was of the view, under the particular 
facts of that case, that the ‘‘rules against vagueness’’ were 
not satisfied either by the enabling statute, the remarks 
of the chairman or members of the Committee, or the nature 
of the proceedings themselves. As a consequence it was 
held that, upon an objection to pertinency, it was the 
duty of the Committee to state for the record the subject 
under inquiry and the pertinency of the questions. 


“Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the investi- 
gative body, upon objection of the witness on grounds 
of pertinency, to state for the record the subject under 
inquiry at that time and the manner in which the 
propounded questions are pertinent thereto. To be 
meaningful, the explanation must describe what the 
topic under inquiry is and the-connective reasoning 
whereby the precise questions asked relate to it.’’ 


Td., at 214, 215. 


It will be seen from the record of the hearings, as pointed 
out in the Counterstatement, the subject under inquiry and 


16 Appellant in his motion for summary reversal also cites Singer 
v. United States, D. C. Cir. No. 13,299, June 28, 1957. This was a 
per curiam order of reversal by a division in the light of Watkins. 
A claim of privilege under the Fifth Amendment was principally 
involved in that case. 


10 


the pertinency of the questions were undisputably clear 
to appellant from the opening statement of the Chairman,” 
the course of the questioning by the Committee, and the 
obvious understanding of these matters by appellant as 
indicated by his answers and his diatribes. 

The opening statement of the chairman (p. 2, supra) was 
concise and to the point that the hearing was concerned 
with Communist Party activities in the field of labor, in- 
cluding methods of infiltration of labor organizations and 
the dissemination of Communist Party propaganda. It 
was pointed out that the Committee had information that 
one or more of the witnesses to be heard that day (Gojack 
and two others were heard) should have firsthand knowl- 
edge of Communist Party activities in the area of Dayton 
and elsewhere. This statement by the chairman is in no 
way open to the objections the Supreme Court found 
in the chairman’s statement in Watkins, that it ‘‘did no 
more than paraphrase the authorizing resolution and give 
a very general sketch of the past efforts of the Committee”’ 
(Watkins, supra, at p. 209-210). 

“Looking at the entire hearings’’ and particularly the 
precise questions refused of answer (Watkins, supra, at 
p. 213), we do not find the extraneous names noted by the 
Court in Watkins, which the Court felt indicated a subject 
under inquiry other than ‘‘labor’’. 

Next distinguishing this case from Watkins, we turn to 
“‘The final source of evidence as to ‘the question under in- 
quiry’ * * * the Chairman’s response when petitioner ob- 
jected to the questions on the grounds of lack of pertinency”’ 
(Watkins, supra, at p. 214). In the instant case, appellant 
made no objection to any of the questions on grounds of 
pertinency and gave no indication of a desire for enlight- 
enment on that or any other subject. Appellant’s abusive, 


17 This statement was presumably made in the presence of ap- 
pellant, who testified later in the day. Immediately after it was 
made, Julia Jacobs, the first. witness for that day, was requested 
to “come forward” to testify (R. 127, 128). Appellant heard her 
testimony (Gov. Ex. 8, note 4, supra, p. 72). She was represented 
by Frank Donner (R. 128), who also represented appellant (R. 132). 
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belligerent remarks after every question put to him gave 
no cause, and left no room, for reasoning or explanation. 
Nevertheless, as to the questions comprising Counts 8 and 
938 the Committee did get the opportunity to explain in 
great detail to appellant that the purpose of the Commit- 
tee in asking these questions was to determine ‘‘the extent 
to which the American Communist Party, in connection 
with these peace moves or otherwise, was using the lead- 
ership of American labor unions’? (R. 229). Certainly, 
this explanation met the most exacting requirements 
of the Watkins holding for a witness objecting to perti- 
nency, which Watkins did and this witness did not. 

From the foregoing, appellee submits that the Watkins 
holding was amply met on.the record in this case. How- 
ever, inasmuch as appellant did not actually invoke its 
terms by an objection to pertinency, appellee wishes 
to point out, additionally, that appellant’s criminal respon- 
sibility should not be tested by the Watkins rule. 

The law applicable to a witness who does not object on 
grounds of pertinency (or otherwise indicate doubt as t 


Baas States, 68 U.S. App. sr 993, 95 F. 
(1938), cert. den. 303 US 664 (1938); Barsky v. United 


18 Count 8: “Did you take an active part in the peace pilgrimage 
to Washington which was organized by one of the ‘front’ organiza- 
tions known as the American Peace Crusade?” (R. 227-231). 

Count 9: “What method was used to get you as an original spon- 
sor? [That is, original sponsor of the American Peace Crusade]” 
(R. 232). 
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States, 83 U.S. App. D.C. 127, 167 F. 2d 241, 248 (1948), 
cert. den., 334 U.S. 843 (1948) ; Eisler v. United States, 83 
U.S. App. D.C. 315, 170 F. 2d 273, 280 (1948), cert. dis- 
missed, 338 U.S. 883 (1949); Emspak v. United States, 91 
U.S. App. D.C. 378, 203 F. 2d 54, 57 (1952), rev’d. on other 
grounds, 349 U.S. 190 (1955); Bart v. United States, 91 
U.S. App. D.C. 370, 203 F. 2d 45, 49-50 (1952), rev’d. on 
other grounds, 349 U.S. 219 (1955); Watkins v. United 
States, 354 U.S. at 208-209. 

Thus, Watkins has recognized and left undisturbed this 
case law governing the situation where there is no objec- 
tion to pertinency (‘‘misapprehension as to what was called 
for’’—Sinclair, supra). 

‘‘Fundamental fairness” (Watkins, at p. 214) does not 
dictate otherwise, because ‘‘ * * * the courts need not treat 
as important that which the witness obviously regarded as 
unimportant.’’ (United States v. Bryan, U.S. 323, 332 
(1950). 

I 


The Record Disposes of Appellant’s Other Contentions 

As indicated in the Counterstatement, appellant filed: his 
brief before the decision in Watkins on which he now makes 
sole reliance. In a motion for summary reversal he asserts 
there are no longer issues required to be briefed. 

The first argument made is that there was no valid leg- 
islative purpose in the particular that the “‘committee 
quite openly and deliberately announced in advance of the 
hearing, for publication in the press, that. it.wanted to put 
the Union ‘out of business’ ’? (Argument 1, Br. 10). It will 
be recalled that this was a particular fact issue, resolved 
at the trial, precipitated by an abusive telegram appellant 
sent the Committee (note 10 and text, supra). 

Other contentions, such as the claim that it was required 
to allege a willful refusal (Br. 36), have been settled. 
United States v. Deutch, 98 U.S. App. D.C. 356, 235 F. 2d 
857 (1956). 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the motion for summary reversal should be denied 
and the judgment below affirmed. 


Ottver Gascx, 
United States Attorney. 
Lewis CaRgOLL, 
Joun D, Lang, 
Wruiusm Hrrz, 
Asst. United States Attorneys. 
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APPELLANT'S REPLY BRIEF AND REPLY TO 
GOVERNMENT'S OPPOSITION TO 
MOTION TO DISMISS 


In the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 13,464 


JOHN T. GOJACK, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


eitse 
APPELLANT'S MOTION TO DISMISS 


On July 18, 1957, appellant filed with this Court a 
motion for summary reversal on the ground that Watkins v. United 
States, ---U. S.---, 77 Sup. Ct. 1173 holds that the resolution 
establishing the jurisdiction of the House Committee on Un-American 
Activities, House Resolution 5, is so comprehensive and vague that 
4t cannot support the use of compulsory process or a conviction 
under 2U.8.C, 192, The motion points out that in the light of 
Watkins this Court on June 28, 1957, vacated its original judgment 
in Singer v. United States, No. 13,299, and reversed a conviction 
for contempt of the House Committee. 

On September 17, 1957, the Government served appellant 
with a typewritten document entitled "Brief for Appellee and 


Answer to Motion for Summary Reversal". But this document 


~ nowhere deals with our contention that the House Resolution — 


has now been authoritatively condemned as too vague to support 
compulsory process or to give definite contours to @ criminal law 
statute.#/ The Government's failure to deal with this question 
is hardly surprising in view of the unambiguous condemnation of 
the House committee's governing resolution by the Supreme Court. 

Before setting forth the language of the Court which 
rejects the resolution as inadequate, it is useful to stress here 
that the resolution was rejected for three interrelated reasons. 
First, the Court emphasized the fact that the undefined and un-~ 
particularized terms of the resolution made it impossible to 
confine the activities of the committee to the actual intention 
of Congress. Second, that where, as here, the committee engages 
in an invasion of protected freedoms under the authority of its 
authorizing resolution, the language of such resolution must be 
sufficiently precise to enable a reviewing court to determine 
whether the particular branch of Congress involved regarded such 
an invasion as justified by a specific legislative need. Finally, 
the Court laid stress upon the fact that the resolution fails to 
conform to the standards of explicitness and clarity required by 
the due process clause. 

Thus the Court said (at 1185): 

"Accommodation of the congressional need for 

particular information with the individual and 

personal interest in privacy is an arduous and 

delicate task for any court... The critical 

element is the existence of, and the weight to be 

ascribed to, the interest of the Congress in de- 

manding disclosures from an unwilling witness. We 

can not simply assume, however, that every congres-~ 

sional investigation is justified by a public need 

that overbalances any private rights affected. To 

do so would be to abdicate the responsibility 

placed by the Constitution upon the judiciary to 

dinsure that the Congress does not unjustifiably 

encroach upon an individual's right to privacy nor 


abridge his liberty of speech, press, religion or 
assembly." 


%, The Government's attempt to distinguish the Seager case in 
ootnote 15 of its brief upon the ground that a claim of privilege 
under the Fifth Amendment was there involved, is plainly in 


The Court then ruled that the Congressional interest 
in the desired disclosures must be determined by the particular 
branch of Congress involved and cannot be left entirely to the 
committee. The Court said (at 1186): 


"The theory of a committee inquiry is that the 
committee members are serving as the representatives 
of the parent assembly in collecting information for 
a@ legislative purpose. Their function is to act as 
the eyes and ears of the Congress in obtaining facts 
upon which the full legislature can act. . . 


"An essential premise in this situation is that 
the House or Senate shall have instructed the com- 
mittee members on what they are to do with the power 
delegated to them. It is the responsibility of the 
Congress, in the first instance, to insure that 
compulsory process is used only in furtherance of a 
legislative purpose. That requires that the in- 
structions to an investigating committee spell out 
that group's jurisdiction and purpose with sufficient 
particularity. Those instructions are embodied in 
the authorizing resolution. That document is the 
committee's charter. Broadly drafted and loosely 
worded however, such resolutions can leave tre- 
mendous latitude to the discretion of the investi- 
gators. The more vague the committee's charter 
is, the greater becomes the possibility that the 
committee's specific actions are not in conformity 
with the will of the parent House of Congress." 


Upon the basis of these standards the Court concluded 
that House Resolution 5 failed to spell out the committee's 
jurisdiction and purpose "with sufficient particularity" and that 


"4t would be difficult to imagine a less explicit authorizing 


resolution", It went on to state (at 1187): 


"Combining the language of the resolution with 
the construction it has been given, it is evident 
that the preliminary control of the committee ex~ 
ercised by the House of Representatives is slight 
or non-existent. No one could reasonably deduce 
from the charter the kind of investigation that the 
committee was directed to make.” 


On the basis of its examination of the resolution the 
Court concluded that it was impossible to make the indispensable 
judicial judgment that questions put to the witnesses were jus- 
tified by a specific legislative need. The Court pointed out 
(at 1188): 

"The consequences that flow from this situation 

are manifold. In the first place, a reviewing Court 

4s unable to make the kind of judgment made by the 

Court in United States v. Rumely. . . The committee 


is allowed, in essence, to define its own authority, 
to choose the direction and focus of its activities..... 


Yet it is impossible in this circumstance, with con- 
stitutional freedoms in jeopardy, to declare that the 
committee has ranged beyond the area committed to it 


by its parent assembly because the boundaries are so 
nebulous. 


" , . » Protected freedoms should not be placed 
in danger in the absence of a clear determination by 
the House or the Senate that a particular inquiry is 
justified by a specific legislative need. 


" , . - An excessively board charter like that 
of the House Un-American Activities Committee, places 
the Courts in an untenable position if they are to 
strike a balance between the public need for a par- 
ticular interrogation and the right of citizens to 
carry on their affairs free from unnecessary govern- 
mental interference. It is impossible in such a 
situation to ascertain whether any legislative pur- 
pose justified the disclosures sought and, if so, 
the importance of that information to the Congress 
in furtherance of its legislative function, The 
reason no Court can make this critical judgment is 
poee had hinsienns of Representatives itself has never 
made ‘ 


The Court in Sweezy v. New Hampshire, ---U. S.--~-, TT 8S. 
Ct. 1203, decided the same day as the Watkins case, reemphasized 
the need for specificity in a resolution authorizing investigation 


of subjects in the area of the First Amendment. The court, deal- 


ing with a state investigation, thus held (at 1209): 


"There is no doubt that legislative investiga-~- 
tions, whether on a federal or state level, are capable 
of encroaching upon the constitutional liberties of 
4ndividuals. It is particularly important that the 
exercise of the power of compulsory process be care- 
fully circumscribed when the investigative process 
tends to impinge upon such highly sensitive areas as 
freedom of speech or press, freedom of political 
association, and freedom of communication of ideas, 
particularly in the academic community. Responsi- 
bility for the proper conduct of investigations 
rests, of course, upon the legislature itself. If 
that assembly chooses to authorize inquiries on its 
behalf by a legislatively created committee, that 
basic responsibility carries forward to include the 
duty of adequate supervision of the actions of the 
committee. The safeguard can be nullified when a 
committee is invested with a broad and 111-defined 
jurisdiction, The authorizing resolution thus be- 
comes especially significant in that it reveals the 
amount of discretion that has been conferred upon 
the committee." 


After examining the resolution there involved and finding 
it was subject to the same infirmity of vagueness as the resolu- 
tion establishing the House Committee on Un-American Activities, 
the Court concluded as follows (at 1213): 


"As a result neither we nor the state courts have 
any assurance that the questions petitioner refused to 
answer fall into a category of matters upon which the 
legislature wanted to be informed when it initiated 
this inquiry. The judiciary are thus placed in an 
untenable position, Lacking even the elementary 
fact that the legislature wants certain questions 
answered and recognizing that petitioner's constitu- 
tional rights are in jeopardy, we are asked to 
approve or disapprove his incarceration for contempt." 
Subsequent to the decision in the Watkins case, Judge 

Youngdahl in a careful and well-reasoned opinion in United States 
v. Peok, Criminal No. 1214-56, decided July 11, 1957, likewise 
concluded that: 


"In Watkins, the Supreme Court found that the 
authorizing resolution of the Un-American Activities 
Committee of the House of Representatives is of 
tconfusing breadth! and that '4ts boundaries are 80 
nebulous’ that it is impossible for courts to deter- 
mine when the committee has exceeded its authority. 
The Court's conclusion was based on three factors: 
(1) the 4ndefiniteness inherent in the term 'Un- 
American activities', (2) the wide !range of activity' 
of past Communist inquiries, and (3) the probe into 
the past 'to collect minutiae!." 


(Footnotes omitted) 


Thus, under the decisions of the Supreme Court in both 
Watkins and Sweezy the appellant here must be acquitted because 
of the failure of Congress to make a proper delegation of author- 
ity to the House committee sufficiently precise to support a 
criminal conviction of contempt. Since this result flows from 
the language of the resolution itself, a judgment of acquittal 
must be entered without regard to the particular questions put to 


the witness or the manner in which the inquiry was conducted. 


5 Se 
REPLY TO GOVERNMENT'S BRIEF 


1. The Court's decision in Watkins brings new emphasis 
to its previous holding in Quinn v. United States, 349 U. S. 155, 
that a congressional committee has no power to engage in exposure 
for its own sake. As we pointed out in our principal brief, this 


case is unique in that the record establishes, without contradic- 


tion, that the committee was engaged in exposure for ite own sake 
-5- 


(Br. 11-20). The record establishes that the chairman of the com- 
mittee prior to the hearing communicated to the press an announce~ 
ment that the committee intended to bring out the fact that ap- 
pellant was a Communist and that "the rest is up to the community" 
(App. 7). ‘The Government stipulated at the trial (App. 13) that 
4t did not contest the accuracy of this statement. The Govern- 
ment's brief wholly ignores this statement and its own stipulation 


with respect to its acouracy. 


2. Not only does the record affirmatively establish 
that the purpose of the inquiry was exposure but, as we point out 
at length in our main brief (pages 12-18) neither at the hearing 
nor at the trial were the questions which appellant declined to 
answer related to any specific legislative need, The Government's 
suggestion that a legislative purpose 4s somehow disclosed by the 
committee's statement made not to this witness but to another wit- 
ness, that it was investigating communist activities in the field 
of labor is wholly disposed of by the decision in Watkins. Indeed 
din that case, as this Court itself held, there was a colorable 
legislative justification for the inquiry because of the chair- 


man's reference to the Internal Security Act of 1950. See this 


Court's opinion in Watkins, 233 F.2d 686. No comparable justi- 


fication may be found here. 


3. But even if the committee's statement of purpose 
were explicitly related to a clear legislative need, it is mani- 
fest that it would not satisfy the requirements of the Watkins 
case unless it were communicated to the witness himself. In 
this case, the statement upon which the Government places its 
main reliance was not communicated to appellant. As the Court 
said in Watkins (at 1190): 


"Tt 4s obvious that a person compelled to make 
this choice is entitled to have knowledge of the 
subject to which the interrogation is deemed per- 
tinent., That knowledge must be available with the 
same degree of explicitness and clarity that the 
Due Process Clause requires in the expression of 
any element of a criminal offense. The 'vice of 
vagueness! must be avoided here as in 411 other 
crimes." 

(footnote omitted) 


4, The Government urges that appellant failed adequate- 
ly to assert a lack of pertinency at the hearing as a justifica- 


tion for refusing to answer specific questions, But this conten- 


tion is misplaced since, as the Watkins case holds, the committee 


was under a duty to communicate with clarity to the witness the 
specific legislative need for questions with respect to his 
political beliefs and the political beliefs of others. And it 

is in any event mystifying since at the very outset of the hearing 
appellant in a written motion pointed to the absence of legisla- 
tive purpose in the entire proceeding (Br. 2-3). 


In the Peck case, supra, a similar contention was made 
by the Government and rejected upon the following grounds: 


"Phe Government contends, however, that even 
though a committee is acting under a resolution which 
does not sufficiently define its authority, and even 
though a witness cannot determine the subject under 
inquiry, he has been afforded due process of law un- 
less he objects to the questions asked on the spec- 
4fic grounds of 'pertinency'. This Court does not so 
narrowly construe Watkins, nor does it consider that 
such @ construction is in any way consistent with 
the spirit of that ruling. Rather, the Court be- 
lieves that Watkins requires strict compliance by 
the Congress with procedural requirements of definite- 
ness of authority and subject matter whenever First 
Amendment rights of a witness are involved. 


"In any event, the Court finds that Peck did 
object to the lack of pertinency of the questions. 
Although he did not use the word 'pertinency', 
he informed the subcommittee that he did not be- 
lieve that it possessed the authority to ask the 
particular questions involved. In so doing he also 
specifically put the subcommittee on notice that 
his complaint related to the invasion of his First 
Amendment rights. Justification for such an inva- 
sion may be found only in cases in which the sub- 
committee's authority is clearly defined, a clear 
question under inquiry is established and a question 
pertinent thereto is asked. Yet the subcommittee 
made no effort to explain its asserted right to 
engage in such an invasion, Surely Peck's objec- 
tion was sufficient, for where constitutional rights 
are involved, courts must liberally interpret objec- 
tions of witnesses. They cannot impose a standard 
of technicality or insist upon a rigid verbal form- 
ula which serves only to defeat the basic consti- 
tutional liberties they should strive to preserve." 


(footnote omitted) 
5. Perhaps the most telling clue to the emptiness of 


the Government's case is its repeated emphasis upon appellant's 


allegedly abusive and intemperate benavior. We think it wholly 


unnecessary to engage in an extended discussion as to the 
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fairness of the Government's characterization or the extent to 


which appellant was justified in his response to the committee's 
tactics. It is sufficient to point out here that no claim was 
made by the committee that it was appellant's behavior, as such, 
which blocked the legislative processes and that the statute 
under which he was indicted punishes only refusals to answer 
questions and cannot be used to discipline a witness as an end 
in Lteeit.~ 


6. No one can read the record in this case without 
concluding that the trial judge rejected appellant's contentions 
only because of this Court's decision in Watkins. Thus, the 
Government below relied heavily upon this Court's decision in 
Watkins to justify an alleged congressional authority to engage 
in the identification of individuals (R.380). The court below 
relied upon this Court's decision in Watkins to reject the argu- 
ment that exposure could not justify an invasion of rights pro- 
tected by the First Amendment. At R.403 the Court said the 
foliowing: 


"The Court: But irrespective of all that, isn't 
it settled now in the last Watkins case, which con- 
trols me? 


"Mr. Donner: Your Honor, of course it does. 
I don't think -- 


"The Court: There it says: 


‘With respect to appellant's claimed pro- 
tection under the First Amendment,' which was 
the principal claim of the defendant in this 
case, ‘we refer to the Barsky case, supra, 
where this court indicated that, having power 
to inquire into the subject of Communism and 
the Communist Party, Congress has authority to 
identify individuals who believe in Communism 
and those who belong to the party, since the 
nature and scope of the program and activities 
of the Communist Party depend in the large 
measure on the character and number of its 
adherents,' 


"Ten they refer to Barsky and quote from 
Barsky. 


¥7 Indeed, the House Committee has itself conceded that it lacks 
power to punish witnesses for the kind of conduct which the Gov- 


Pate 


"Mr. Donner: No, it seems to me that --. 


"Phe Court: Doesn't that settle that point, 
so far as I am concerned?" 


In its concluding argument the Government thus responded 


to our contention that the case involved exposure wholly divorced 


from a legislative purpose (R.448-449): 


"On this particular point the Watkins case 
very clearly stated that even if the object of the 
question that was under consideration there had to 
do with whether or not there were certain, per vecue ay: 
thirty members of the Communist Party in 1942, that 
was a proper inquiry for this committee to make of 
Watkins in 1954, because the number of thirty, as far 
back as 1942, was a proper count of the personnel and 
of the extent of the conspiratorial operation of the 
Communist Party, and hence was pertinent to the pur- 
poses of the committee." 


CONCLUSION 


For all of the foregoing reasons it is respectfully 
submitted that the motion for summary reversal be granted, the 


judgment of conviction reversed, and the indictment dismissed, 


Dated: October, 1957 FRANK J. DONNER 
342 Madison Avenue 
New York 17, N. Y. 


DAVID REIN 
711 Fourteenth St., N.W. 
Washington 5, D. C. 


Attorneys for Appellant 


